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[English] 

The Chair (Mr. Rick Dykstra (St. Catharincs, CPC)): Pursuant 
to the House of Commons order of reference of October 26, the 
Legislative Committee on Bill C-2 will now resume its study of the 
bill. 

Good morning, everybody. Welcome back for our final session of 
this week. 

Mr. Landreville, perhaps I could just let you know we do have a 
little bit of committee business to take care of before we turn the 
floor over to you. If you could bear with us for a few minutes, we'll 
get through that and lhen we'll certainly get started with respect to 
your presentation and questions to foHow. So thank you. 

When we finished off yesterday, Monsieur Menard, you had the 
floor. 

[Translation] 

Mr. RCal Menard (Hochelaga, BQ): Mr. Chairman, I have 
already made my arguments in favour of the motion. Therefore, if 
any colleagues wish to add something, I am ready to hear them. 

[English] 

I'm going to wait. 

The Chair: Thank you. 

[Translation] 

Mr. Real Menard: Mr. Chairman, it is clear that I have already 
evoked the main reasons why the Bloc Quebecois has tabled this 
motion, 

Now, if ever the gove-rnment were hesitant despite Ms. Jennings' 
amendment, whi-eh seems quite reasonable to me. would it be 
possible to at least consider getting a letter signed by the minister 
stating that studies have been carried cut to ensure that the bill is 
constitutional'? 

I would rather see the research-and I cannot imagine that the 
government would have lacked the professionalism to have done the 
research-but I would like us to have written information regarding 
the constitutionality of this bill before we begin. 

I have to tell you in all honesty that if by chance the government 
were not to take our request seriously, we would have no choice but 
to table motions for adjournment of Ute proceedings so long as we 
did not have any infonnation allowing us to ensure the constitu~ 
tionality of the bill. 

I still have a baby face, but I have been here since 1993, and it is 
the first time that I have heard so many witnesses tell us that bill is 
unconstitutional. I have never sat on a committee where, out of a 
dozen witnesses, nine informed us that the probability of 
unconstitutionality was very high. 

I want to have something, whether it is research or a letter from 
the minister. I have confidence in the minister. Before going to 
cabinet, he is supposed to have signed a memorandum-that is how 
they refer to it-in which he ensures that he has taken the necessary 
steps to ensure the confonnity of the measure. 

If we eannol have access to the research, we must have the letter 
tabled by the minister. In that way~ we will be reassured as to the 
soundness oftbe work that was done. But if we do not have that) we 
will have no otlwr choice than to table motions for adjournment on 
Tuesday morning when we begin our work. 

Therefore, I invite the minister, the parliamentary secretary and 
Mr. Petit to take our request very seriously. We are parliamentary 
professionals and we love our work and the committee, but we 
cannot vote without having some minimum guarantees. 

[English] 

The Chair: Mr. Moore. 

Mr. Rob Moore (Fundy Royal, CPC): Thank you, Chair. 

I read the motion as amended by Ms. Jennings. I think Ms. 
Jennings and Mr. Menard know very ~11 and don't need me to teU 
them-they've actually been here longer than I hav-e-that advice 
provided to the minister, legal advice from his departme)tt, is advice, 
just that. There is a solicitor-..client privilege that goes with that. 
Frankly, what's being asked wou1d be quite unprecedented. 

To address Mr. M6nard's concern on the -constitutionality of what's 
been put forward, the Minister of Justice has already appeared. The 
question, I believe, was put to him on this bill, and previous io this 
on the bills that make up Bill C~2 from the last session, as to their 
constitutionality. The minister has to certifY in each case that he 
believes the bills to be constitutional, based on advice be receives. 
And that advice is subject to soli<:itor~clientprivilege. The minister is 
not able to provide the type of legal advice that he receives. 

Now, as is obvious, we've already received testimony from 
individuals who have rendered their opinion-not in writing, mind 
you-and provided legal input as to whether something is, in their 
opinion, constitutional or not constitutional. But the fact remains .... 
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We can call as witnesses some individuals who are experts in one 
way or another who may want to give an opinion in that regard, but 
as to the advice the minister receives-and Ms. Jennings knows this, 
having been in government at one time-that is subject to solicitorR 
client privilege. It's up to the client to waive that privilege, which 
wmdd not happen. 

So in the interest of moving things along quickly, I would refer 
everybody to the testimony ·that the minister has already given, 
where he has stated that it's his duty as a minister to certifY that 
legislation coming forward is, in his opinion, compliant with the 
Charter of Rights. 

Mr. Chair, I should add-and I don't necessarily want this to have 
to happen, because we have a witness here-that we do have 
individuals here from the department who could give some 
testimony as to the long~standing history, going way back, that 
would say that this would not be a practice of the House of 
Commons, would not be a practice of the committee, and who could 
explain to honourable members, if they need an explanation, the 
concept of solicitor-client privilege and the reasons why the client in 
this case would not be waiving that privilege. 

I'll take at face value why Mr. M6nard has introduced this, but the 
minister has said on this that he believes it's compliant with our 
Constitution. That's based on the advice he has received, and that 
advice is subject to solicitor-client privilege. The minister would 
restate that. 

So I don't believe there's any need to proceed on this basis, 
especially when we have witnesses who are here, ready to testifY. We 
also have witnesses from the Department of Justice who will speak 
to the bill, but it's not their role to give legal opinions to the 
committee. 

•(0910) 

Th~ Chair: Thank you. 

Madam Jennings. 

[Translation] 

Hon. Marlene Jennings (Notre-Dame-de-Grdce-Lachinc, 
Lib.): Thank you, Mr. Chainnan, J greatly appreciate the comments 
of the parliamentary secretary to the Minister of Justice, Mr. Moore. 
In fact, solicitor-client privilege could be set aside by the client. in 
this case, the minister decided not to do so. But according to his 
statement, Mr. Moore claims that the minister has already stated and 
affinned, following a question that was put to him by a member of 
this committee, that he has already received legal opinions telling 
him that Bill C~2, more particularly the provisions of Bill C-2 that 
are directly related to the dangerous offender regime comply with 
our charter and our Constitution. 

Mr. Menard asked a question of Mr. Moore, and he avoided 
answering. Mr. Menard asked if the minister was prepared to simply 
sign a letter addressed to the chair of the committee giving a written 
confirmation that, indeed, according to the legal opinions he 
received-and he would not be obliged to disclose or table those 
opinions-he certifies that Bill C-2 and more specifically the 
changes dealing with dangerous offenders, comply with our charter 
and our Constitution. 

A response would satisfY Mr. Menard as well as my Liberal 
colleagues. I have not had the opportunity to check the transcript of 
his testimony before the committee, but if the ininister has already 
made a statement to that effect, it should not cause him any problem 
to do so in writing. He is not obliged to disclose the legal opinions he 
received under the protection of solicitor-client privilege. However, 
he should confinn in writing that Bill C-2 complies with the charter 
and the Constitution, according to the legal opinions he has received. 

Therefore, I would like Mr. Moore to answer that question 
specifically. 
•(0915) 

[English] 

The Chair: rm going to allow it, if you wish to answer that 
question before we go to .... 

Thank you. 

Mr. Rob Moore: Ms. Jennings can't seem to take yes for an 
answer, because the minister's already been here. He's already 
testified. It's well known that the minister has to certify that in his 
opinion all legislation complies with the charter. 

We're speaking to her motion. Her motion doesn't ask for 
something written from the minister, some statement to restate what 
he's already said at committee. So I'm only at this point speaking to 
the mOtion, which, as rve already said, we don't support. Now, if Ms. 
Jennings has another request of the minister, I can ask the minister 
that question. But right now we're speaking to this motion, which 
obviously is an Wlfeasonable motion. 

Tbe Chair: Mr. Bagnell has the floor. 

Bon. Larry Bagnell (Yukon, Lib.): I agree with Ms. Jennings 
and Mr. Menard that if we just got a letter it would be solved and 
we'd be finished; that's easy. But I also think we shouldn1t be 
debating this while we have witnesses waiting. 

My other point is that Mr. Menard and Ms. Jennings haven't asked 
for the advice to the minister; they've just asked what the department 
llas. So that gets rid of the first complaint against it. Second, on 
client privilege, this money is paid for by the public. Ws in the public 
interest, and if the minister were acting in the public interest, he 
would just release it. 

The Chair: We have three more speakers, and then we're starting 
to go around. 

I have you down1 Mr. Menard. 

We're starting to go around the hom again here, folks. I think 
we're going to let Mr. Harris speak, and then I beg the committee to 
consider that we call the question, or if there are any further 
amendments, that Monsieur Menard make them. But l'd like to move 
this forward. 

Go ahead, Mr. Harris. 
Mr. Richard Harris (Cariboo-Prince George, CPC): I pass 

my time to the parliamentary secretary. 

The Chair: Mr. Moore, I'm going to let you go. I'll just let Mr. 
M6nard speak finally to his motion. 

Mr. Moore. 
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[Translation] 

. Mr. Real Menard: Mr. Chairman, point of order. 

Time is marching on and out of respect for Mr. Landreville, I 
propose that we suspend the. debate and that we come back to it 
before hearing from the officials. If not, we will continue. 

[English] 

The Chair: Monsieur Petit is nex:t on a point of order. 

[Translation] 

Mr. Daniel Petit (Charlcsbourg-Haute-Saint~Charles, CPC): 
Mr. Chairman, a point of order. 

Yesterday, I changed my schedule for today specifically because 
the Bloc Quebecois had asked that the motion have precedence. We 
wilt settle this. We will not postpone it to the end of the meeting, 
whether there is a witness or not. You knew this yesterday. 
Therefore, we will prepare the motion today. 

[English] 

The Chair: Folks, we started out all happy this morning. We're 
going to stay happy because we have a witness here who is going to 
present, and we have the ministry folks here ready to present. I want 
to keep things moving along. Let's make sure we direct our 
comments through the chair. 

Mr. Menard, you'll have a chance to respond, if you like. I'm 
going to let Mr. Moore go first, and you'll have the final say on this, 
Mr. Menard. 

Mr. Rob Moore: When the minister appeared here specifically on 
this issue he said, and I'll read from the blues for all of us: 

Of course I have Clltcfully considered the Canadian Charter of Rights and 
Freedoms and the Canadian Bill of Rights in respect of the lotnlity ofthcsc new 
d:mgerous offender rcfonns, and I am satisfied !hat they arc fully constitutional, 
These measures have been carefully tailored to provide a prospective, targeted, 
and balanced response to the real and pressing problem posed by these dangerous 
offenders. · 

I leave that with the committee .. That is in writing. They're the 
minister's words from the transcript of the committee. He has 
certified that they're constitutional, and going beyond that would be 
extremely unusual. 

The Chair: Thank you, Mr. Moore. 

Monsieur Menard, you have the final say here. 

[ T'ranslatioll] 

Mr. Real Menard: Mr. Chairman, I think what we are seeing here 
this morning is rather hypocritical. I remember very well that when 
the Conservatives were in opposition, they invoked the fact that we 
were elected, that we were parliamentarians, in order to have a right 
to all the information before voting. 

What are we asking for? First of all, the minister is not a client. He 
is an elected official and is responsible for a department. Before 
voting on a bill, we have the responsibility of ensuring that we have 
all the infonnation. Nine witnesses told us that this bill was not 
constitutional. I feel I am doing my job as a member of Parliament 
when I ask for infonnation. If the minister appeared before us and 
said so, he should give it to us in writing. 

Why do we not have faith in the word of members of Parliament? 
Ms. Jennings tabled an amendment saying that we would keep this 
information confidential. Is this not paid for with public funds? What 
is the point of voting on a bill Hke C-2 on accountability, on access 
to infonnation, on transparency if you are not even able to give 
parliamentarians all the infonnation they need? Is it unreasonable, as 
an elected official, to vote on a biH nine witnesses said was 
unconstitutional? Is it unreasonable to ask if this was investigated? If 
the minister said so, that is not enough. We need more infonnation. 

An bon. member: [Editor's Note: /naudJbleJ 

Mr. RCal MCnard: I was not finished. Calm down! I have the 
floor. 

Mr. Chainnan, if we do not have the information by Tuesday 
morning, I say to the government that we will table motions for 
adjournment. That is what we will do. We have the right to have that 
infonnation. If you do not want to give it to us, we will table a 
motion to extend our deliberations so that the government can invite 
constitutionalists to come and meet with us. If we do not have the 
infonnation we require, we will not vote on the bill. 

When the Conservatives were the opposition, there was never 
enough infonnation available. Today. they are trying to make us vote 
whereas we know that the bill is potentially unconstitutional. May I 
point out to you that yesterday, we were ready to extend the debate in 
order to move to the vote but it was the Conservatives who got ttp to 
leave. 

Therefore, there is a limit to making a travesty of democracy, to 
being pharisees and philistines. There is no point on voting on bills 
like C-2 if we cannot give the information to parliamentarians. I 
regret, but we are not faced with a privileged relationship involving 
private practice, the minister, and cabinet. I expect officials who 
have knowledge of constitutional law, who provided opinions to the 
nl.inister, who are not from the private sector, who are paid with 
public funds, to give us that information. 

Mr. Chainnan, let me conclude by stating that if we do not have 
something in writing guaranteeing the constitutionality of the bill by 
Tuesday, we will table motion for adjournment after motion for · 
adjournment. 

• (0920) 

[English] 

The Chair: Mr. Menard, in tenns of process, I'm reminding you 
that your motion is on the floor. If this motion carries, a request will 
be made to the department 

Having said that, we've had all of our speakers and I will now put 
the question. 

We'll first vote on Ms. Jennings' amendment, which is ''To provide 
on a confidential, in camera basis which protects "advice to the 
Minister" .. .in its possession ... by Friday, November 16th, 2007, 3 
pm." I'm reading the bold type part of the amendment here. 

We've been asked for a recorded vote. 

(Amendment negatived (See Minutes of Proceedings}) 
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The general public out there who are listening or watching or who 
will read this at some time need to know who is actually being 
targeted here as the dangerous offender. I don't see these individuals 
who have committed not one, not two, but three violent crimes, 
including those that involve the use of explosives, intimidation with 
fircanns in the commission of an offence, sexual exploitation of a 
person with a disability, a parent or guardian procuring sexual 
activity, child pornography, a householder permitting the sexual 
exploitation of a child, luring a child, violent crime, sexual assault, 
living off the avails of prostitution, and unlawfully causing bodily 
hann .... These are not petty crimes. These are very serious, very 
violent, vety heinous crimes. 

I can't help but take note of your conunent that violent crime is 
going down. Does that mean that we as a society and as people, we 
in the House of Commons who are trying to enact legislation for 
Canada, should do nothing or that we should be satisfied with 
mediocrity or that we should suddenly say that if we can do 
something to prevent violent crime ... ? We're not talking about petty 
criminals here, quite frankly. I disagree. We're talking about serious 
violent offenders. 

To compare this to "three strikes and you're out" in California is a 
disservice to this piece of legislation, because it doesn1t even 
resemble it. In California you can be put in prison for jaywalking, 
quite frankly, which is too far, and it's ridiculous. That's not what 
we're talking about here. We're talking about trying to protect the 
general public from serious violent crime. 

I'm not saying the legislation is perfect, but surely we shouldn't 
settle for mediocrity. 

If I have time here-

The Chair: You've a minute left. 

Mr. Gerald Keddy: I've a minute. Well, I want to give our 
witness a chance to speak. 

If I could change tack a little bit, my question is on the 
constitutionality of this particular piece of legislation and, in 
particular, the designated offender part of the legislation. Do you 
believe this particular piece of legislation, and the designated 
offender portion of it, would withstand a constitutional challenge? 
• (1025) 

[Translation] 

Mr. Pierre Landreville: I am not going to answer your second 
question, it is beyond my scope. As for your first question, if I 
understood correctly, the bill includes a list of offences; you named 
the most serious ones, but there are also offences such as breaking 
and entering and assault. 

[English) 

The Chair: Thank you. 

I think we're going to have to conclude there. 

Thank you, Mr; Landreville, for your detailed statistical 
perspective. As I know there were a couple of questions about your 
stats, if you did want to forward them to the clerk, I'm sure she 
would be more than happy to extend those to members of the 
committee. 

I would like to ask our ministry officials to come forward. We are 
running into a bit of a time constraint here, so I'm seeking a little bit 
of a time extension past II o'clock so that we can allow for questions 
to our ministry officials. The second part of it is that we'll probably 
start immediately with five-minute, rather than seven-minute, 
rounds. 

As I indicated, it would be extremely helpful if we could keep our 
questions as concise as possible to allow as many of us to ask 
questions as we can. Certainly if the officials have any opening 
comments, I would ask that they be extremely brief. I'd like to leave 
as much time as possible for questions and an opportunity for you to 
respond to those over the next 45 minutes. I'll probably seek from the 
committee an extension of about l 0 minutes, or perhaps 15 minutes, 
just to make up for the time we spent dealing with the motion, and 
that will allow us a full hour to be able to deal with the ministry. 

Mr. Cohen. 

Mr. Stanley Cohen {Senior General Counsel, Human Rights 
Law Section, Department of Justice): I have no opening statement 
to make, but I thought perhaps I should introduce myself since 1 
haven't appeared on this matter. 

The Chair: We would really appreciate your doing that. Thank 
you. 

Mr. Stanley Cohen: My name is Stanley Cohen and I am the 
senior general counsel at the Department of Justice. I give advice on 
the charter as it applies to criminal justice and national security 
matters. I have appeared before parliamentary committees before, so 
I'm a familiar figure to some of you around this table. I have a 
background in academia and law refonn, and I hope that I have what 
you're looking for. I'm here to be cooperative and to assist you in any 
way I can. 

Thank you. 

The Chair: Thank you vety much, Mr. Cohen. 

I will immediately turn to our first panel. 

• (1030) 

Hon. Marlene Jennings: I simply have one qUestion~ and then I'll 
. hand over the rest of my time to my colleague Mr. Murphy. 

Is it your expert opinion that the provisions of Bitt C~2 that are 
directly related to the: dangerous offender system would pass a 
constitutional challenge? If S01 why? 

The rest of my time is for Mr. Murphy. 

Mr. Stanley Cohen: The way I can answer that question~ without 
straying over any lines that cpnstrain my operation, is to suggest that 
there is a process in the department for analyzing legislation for its 
compatibility or inconsistency with the Canadian Charter of Rights 
and Freedoms. This legislation has been examined and would not be 
in front of you if an opinion had been issued to the effect that the 
legislation in question was manifestly unconstitutional and could not 
be defended by credible arguments before a court. 

Mr. Brian Murphy! Thank you, Mr. Chainnan, 
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Drilling down on that answer, there was some suggestion that in 
the dangerous offender procedure where this evidentiary burden 
would shift to the accused-it's more than an accused, the convicted 
person on sentencing-it might in some way infringe the convicted 
person's right to silence, that is, the right against self-incrimination. 
In buttressing that position, I believe Mr. Hoover suggested that 
there was case law to that effect. I believe the name is-1 was going 
to say Grewal, but that's not the right name-Grayer, something like 
the cheese, not the member of Parliament. 

In any event, it was subsequently suggested by witnesses at our 
last meeting that that case law was not authoritative for the 
proposition that when there are shifting evidentiary burdens, silence 
is still protected, just at one's peril. In other words, the convicted 
person can remain silent, but they bear the consequences of doing so 
if it means they don't adduce evidence that might help them. 

It was quite clear in the testimony we had from the Criminal 
Lawyers' Association that it was a misinterpretation of that. .... 

Well, Mr. Hoover, you were in the room when it was suggested. 

So maybe rightfully to you, Mr. Cohen, what is the implication of 
these changes to the right to remain silent or the right against se(f. 
incrimination in the charter? 

Mr. Stanley Cohen: That question, of course, covers a lot of 
ground. 

There is, of course, under the Constitution, a right to silence. 
Generally that's a right that accrues when one is faced with police 
interrogation. The relationship between the right to silence and the 
right against self-incrimination is one that has been commented upon 
in the case law, and self-incrimination is a somewhat larger concept. 

To come back to your question about the significance of the 
Grayer case as it relates to the right to silence, the Grayer case 
basically says that an individual who finds himself in the kinds of 
circumstances that an individual might find himself in, in a 
dangerous offender application, is entitled to rest and to sit on his 
or her hands and not to cooperate in any way. There is nothing in this 
legislation that compels that individual to testify, and there is nothing 
in a reverse onus that directly causes the person to have to speak. 

When an individual is facing this kind of situation-we can call it 
jeopardy-there is a natural implication or a natural impetus in the 
individual to want to be able to answer, and that is why, of course, 
these matters will end up in litigation. But individuals are capable, 
notwithstanding their right to sit on their hands, of making an 
infonned and tactical decision as to whether or not they will speak 
up. They don't have to speak up. That does not end the matter. 

The individual has-and indeed it emerges from the legislation 
and from practice-the right to cross·examine, the right to call 
witnesses, the right to rely upon any evidence that's adduced by the 
state, in order to answer the case that has been brought forward. So 
to that extent, this perhaps might not be called silence, but it 
certainly is silence in tenns of the individual speaking or the 
individual cooperating. That is not a matter that I would suggest 
implicates the so·called notion of self-incrimination. 

I would point out that self· incrimination protections generally are 
housed either under section II or section 13 of the charter, which are 

premised and preceded by an indication that those rights are 
guaranteed in relation to persons charged with an offence. When an 
individual is charged with an offence, then those particular 
protections arise. 

Lyons, which remains the fundamental case and the one to which 
everyone should return when they look at dangerous offender 
legislalion, written by Mr. Justice La Forest, a balanced and 
moderate jurist and an expert in this area-

•(1035) 

The Chair: Excuse me, Mr. Cohen. 

We're going to have to move forward. 

Mr. Stanley Cohen: All right. Let me just say what Lyons does 
say. Lyons says that this is not a situation involving the protection of 
section II because the person is not charged with an offence. This is 
part of the sentencing process. 

The Chair: Thank you. 

I apologize. We're on a tight timeframe. I don1t want to cut you off, 
but we do need to try to keep order for everyone. 

Mr. Menard. 

[Translation} 

Mr. RCa! MCnard: Thank you, Mr. Chainmm. 

With all due respect, Mr. Cohen, 1 have been here since 1994 and I 
can teJl you that we have already in the past examined regulations 
and legislation which the department said was constitutional but 
which was subsequently invalidated. My colleague may have said 
that this happened under the Liberals, but the antiterrorism 
provisions were studied in committee, right? Mr. Comartin was a 
member of the committee. Some provisions were ruled to be 
unconstitutional. When Ms. Marleau was Minister of Health, lhe 
anti·smoking regulations were invalidated. So I find your assertion 
to be presumptuous to say the least. Just because the department 
refers the bill to us does not mean that it cannot be deemed 
unconstitutional later on. 

But since you are telling us with confidence that the bill is 
constitutional, I would tike you for once, as a parliamentarian, to 
clarify the verification mechanisms. Please be quite precise. When 
the minister signs a memorandum in cabinet stating that it is 
constitutional, exactly bow is this done'? 

I also have three questions to ask you about the substance. Like 
. you I am a lawyer and I obviously know that legislation can be 
challenged. You said that you have checked everything generally, 
but what, more specifically, have you done, and what are the 
reasonable guarantees? 
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[E11glish] 

Mr. Stanley Cohen: First of all, I've appeared in front of you in a 
number of these matters that you~ve mentioned, and I have never 
offered an opinion that a piece oflegislatioa1 is constitutional and will 
be upheld by the court, or is unconstitutional a.nd will be struck 
down by !he court. What I have said is what l said at the beginning. 
There is a process for making an assessment and tl1e Minister of 
Justice has an obligation to make this examination. What conclusion 
we have reached is that the legislation in question is not manifestly 
unconstitutional. That does not mean that it cannot be-
[Translation] 

Mr. RCal MCnard: Wait a minute, I'm the one asking the 
questions. What is the process? Don't tell me that it is constitutional, 
explain the process to me. 

[E11glish] 

Mr. Stanley Cohen: I said that the legislation is not manifestly 
unconstitutional and is capable of reasoned defence in the court. The 
process for making that assessment ... you asked me what the process 
is. 
• (1040) 

(Translation] 

Mr. RCal MCnard: That was not my question. Tell me what 
process the department follows, step by step. That's what I want to 
understand. And answer my question specifically. 

[English] 

Mr. Stanley Cohen: This is what Pm trying to address. 

TI1e process for assessing legislation begins at an early stage, 
when we are presented with various options for refonn. These are the 
subjects of [egal opinions, discussions, round tables, etc. The 
implications, constitutional or otherwise-policy people aJso weigh 
in on these discussions-also are involved. Constitutional con~ 
siderations are taken into account. Opinions are prepared and they 
are sent up for consideration by higher-ups and ul!imately will make 
their way to the minister who has the final authority for deciding 
these things. 

[Translation] 

Mr. RCal MCnard: How many legal opinions have there been for 
this file? 

[English] 

Mr. Stanley Cohen: I could not tell you the number in particular. 
r know there have been more than one. 1 also know there are 
opinions that are not just written in relation to the charter, that 
various other parts of the department would weigh in on other legal 
issues. 

What T can say' is that when opinions are devised, we attempt to 
look realistically at the prospects of the legislation that's been 
contemplated to determine whether or not there is. as I've said, at one 
level manifest unconstitutionality on the one hand or, on the other 
extreme, a continuum that would stretch manifest constitutionality. 

[Translation J 
Mr. RCai MCnard: r would like to ask you a second question 

before my time is up. 

Mr. Chainnan

[Eng1ish] 

The Chair: Your time is officially up, Mr. Menard. My apologies. 
rm sure you're going to get another round, 

Mr. Comartin. 

Mr. Joe Comartim rm not sure, Mr. Cohen, if this is to you or 
Mr. Hoover, but I'm concerned about a number of things. The 
constitutionality with regard to the division of power really concerns 
me. If you look at some of the exchanges we've had at the meetings 
between the federal government and the provincial attorneys general 
over the last couple of decades, they've always been very careful 
about protecting the administration of justice as their territory, which 
it obviously is under the Constitution. I think we may be infringing 
on that, but even more so on the charter. 

I've been told that the direction to the department to put these five 
bills into one came just 48 hours before this session of Parliament 
started. I don't know when the decision was made. Will you confinn 
that you got only 48 hours' notice to put these together? That's my 
first question . 

Question number two is, when was the decision made to 
incorporate the breach of supervision order as a triggering event? 

The third one-and I guess this is the one that disturbs me the 
most-is what kind of consultation went on? We heard from Mr. 
Cooper when he testified. Here you have the person who prosecutes 
in a region more than anybody in the country right now. He came 
fonvard and said, look, what I really need are amendments to part 
XXN so I have access to better evidence to prosecute these 
applications. He said if he got those amendments they would be of 
immeasurable assistance. 

The other point he made in his testimony was that he really wasn't 
going to change his practice if these amendments went through. So 
why are we doing this, and why didn't we pay attention to people 
like him and do amendments to part XXIV, which would have made 
his job easier? 

Mr. Douglas Hoover (Counsel, Criminal Law Policy Section, 
Department of Justice): On your first question as to whether we 
had more than 48 hours' notice to put a bill together, clearly we did. 

On the second question regarding how the issue of including the 
breach of LTSO evolved, I first heard of that issue in November 
2004, when it was raised by the Ontario Attorney GeneraL It was in 
fact tabled officially in January 2005 for consideration. The FPT 
high-risk offender working group has been tackling that issue for 
some time. 

As you'll recall, in testimony before this committee on June 5, the 
minister confinned he was awaiting the deliberations of the FPT 
working group and consideration by FPT justice ministers, and that 
he was hoping to come back this fall with inclusion of such a 
provision. That work was for the most part completed over this past 
summer and a recommendation was discussed thoroughly. In fact the 
fruit of that labour is as you see in the bill before you. So there has 
been extensive consultation, which has been going on for some time, 
to achieve not only a viable model but one that will work in all 
jurisdictions. 
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Mr. Ri:al MCnard: I would like to talk about the issue of the right 
to remain silent. Out of 11 witnesses, ifl ex dude the minister and his 
officials, six have challenged the constitutionality of the bill, and !his 
includes. crimin~llaw professors. You will therefore understand why 
we are JUSt a ltUie bit wonied. The right to remain silent will no 
longer be able to exist in its integrity if the biH is adopted, given that 
the reverse onus compels the accused to defend himself. We could 
Obvi.ously say that the indivi?ual will refrain from defending himself, 
but 1f we use the same logic, there is no longer any constitutional 
guarantee. 

You should know that we are very concemed. I fully agree with 
Mr. Lee's line of questioning. The right to remain silent is being 
challenged and, in addition, we have been told that the bill is 
incompatible with guarantees pertaining to arbitrary detention and 
article 7, the right to life, security and everything that corresponds to 
that. 

How can you make us feel comfortable about the issue of arbitrary 
detention and section 7? T have other questions I would like 1o ask 
later on, if I have time. 

[English] 

Mr. Stanley Cohen: First, on the suggestion tha1 you1ve had a 
number of witnesses who suggested that the bill is tmconstitutional, I 
haven't f-ollowed your proceedings or read the blues or anything like 
that, but I am not surprised tltat people would come with a different 
point of view and suggest that there is a constitutiOnal lssue that will 
result in litigation and a constil1Jtionat challenge. I would suggest 
tl1at this is not an issue. NoM of the issues that you have raised are 
straightforward. res not science. We cannot say ipso facto that 
because there is an infringement there is necessarily going to be a 
court striking down or not sustaining the legislation. 

What 1 would be curious about is the way in which these 
individuals have addressed the question, because they have found 
that there is a violation and they would then have to pass on to the 
second question, of whether or not the I-egis1ation can be capable of 
reasonable justification in accordance with the standards that govern 
a free and democratic society. Utat, I believe. is where much of the 

[Translation J 
Mr. Real Menard: The people who said that are, in my opinion, 

just as competent as you are. You spoke about your background as a 
professor, but the: people who appeared before us were professors 
from McGill or the University of Toronto and I feel they are at least 
as competent as you. 

[English] 

Mr. Stanley Cohen; I'm not doubting that they are, and maybe 
they have greater competence than I have. What I have attempted to 
get at here is simply the question that reasonable people at this stage, 
when considering legislation, will assess the legislation in a certain 
way. When I say that the legislation is not manifestly unconstitu
tional and is capable of a credible and reasoned defence. I am saying 
tl:mt if the government presses ahead with the legislation, as it is 
detennined to do, it wilt have a good case to present in court, and the 
arguments that witt be presented are capable ofbeing accepted by the 
courts. 

To address your larger questions about section 9, section 7, and 
the others, this is the history of dangerous offender legislation. If we 
look at Lyons, which again is the fountain, the locus classicus in this 
area, you will. find not only sections 7 and 9; you1ll find sections 11 
and 12 of the charter being invoked and dealt with quite 
comprehensively and extensively in the course of the challenge to 
what was then relatively new dangerous offender legislation. 

• (!lOS) 

[Translation} 

Mr. Real Menard: I simply want to be reassured that in the 
federal-provincial-territorial conferences of ministers responsible for 
Justice-moreover, I know that there is one underway right now and 
I wiH be tabling a motion to obtain information about what was 
discussed there-the provisions that we are about to adopt, if we are 
in fact going to be voting on them, have already been more or less 
agreed to. 

Is that what you are trying to tell us, Mr. Hoover? Are you trying 
to tell us that the five bills that we may be voting on have already 
been examined by this forum, namely the federal-provincial
territorial conference of the ministers of Justice? 

[English] 

Mr. Douglas Hoover: I think the answer is fairly straightfmward. 
They've certainly considered many issues that are in the bill, and 
there are other issues that aren't in the bill that they've discussed. 
There are various opinions at that table. I'm not sure which provision 
you want me to talk to in particular, but the bill is certainly discussed 
on a regular basis. All legislation that is going to impact on the 
administration of justice by the provinces is of concern to them, not 
just this one. 

[Translation] 

Mr. Rt'ial Mt'!nard: Moreover, as for the former Bill C-27 and the 
specific provisions on dangerous offenders, do you feel that this was 
something that was truly wanted, or something that people were 
lukewann about or had categorically rejected? Are we dealing with a 
bill that is really wanted, which one province may be lukewarm 
about or has come out and rejected categorically? 

I know that you are always uncomfortable when you hear 
references about love, but this is just a figure of speech. 

[EngliSh] 

Mr. Douglas Hoover: I think strong desire was expressed, both 
publicly and during meetings of senior officials, for reforms that 
specifically respond to the Johnson problem, as the minister stated 
on June 5 in his testimony and most recently again. Johnson created 
some conundrums in interpretation in each jurisdiction, and great 
concern was expressed that we address those. For the most part, 
provinces are very supportive of the legislation as it currently 
stands-maybe not all provinces 100%, but at this point we have not 
received, regarding C-2 .... 

You're asking about Quebec? Again, Tam uncomfortable speaking 
for any particular province. I would say overall there's a strong 
consensus that this bill is necessary. 

The Chair: Monsieur Petit. 
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It is my understanding that in the reverse onus, as it applies to a 
parole application, someone who's incarcerated must prove to a 
parole board that they are worthy to be let out. That's a reverse onus. 

Has that ever been challenged? Has that successfully passed the 
Constitution or charter test, so to speak? I would assume it has, since 
it's still in existence. Am I correct in assuming that? 

•(1115) 

Mr. Stanley Cohen: I would have to get back to you on that. I 
don't profess to be an expert in the validity of or at least the history 
of challenges to the parole system. I do note that under this statutory 
arrangement, there is of course a safeguard that there will be 
eligibility for parole within the system. 

Mr. Richard Harris: I realize that, but this is an application to get 
out early, in which case the incarcerated person must prove that 
they're worthy to be let out ahead of the--

Mr. Stanley Cohen: I see the analogy you're drawing there. 

Mr. Richard Harris: Okay. 

Secondly, it's my understanding that in regard to Mr. Lee's 
concern, the right to remain silent, if someone is appearing before the 
parole board they also have the right to remain silent if they so 
choose. Considering that this process, this privilege, still exists, and 
has for many years now, somewhere along the line someone must 
have thought about whether this had· passed a charter or 
constitutional test. It must have, because it's still being used. 

If either of these things, the reverse onus or the right to remain 
silent in the case of a parole application, were at some time proven to 
not pass the constitutional or charter test, I would doubt very much 
that they would still be used today. I would suggest tl1at because of 
the similarity between the reverse onus and the right to remain silent, 
certainly it's similar enough to assume that we're on safe ground on 
this. 

Mr. Stanley Cohen: Just to draw a circle around this, once again 
we are into a situation where we consider what the charter guarantees 
actually apply to. Sections II and 13, which are the self~ 
incrimination and presumption of innocence provisions, are all 
formulated in tenns of charged with an offence. The case law may 
very well have something to say on that I'm not going to point one 
way or another on that. Section 7 definitely has its application to 
look for the .... 

The courts are looking for fair procedure and for fundamental 
justice. 

The Chair: Mr. Bagnell, very quickly. 

Hon. Larry Bagnell: Thank you. 

The public watching this must find it bizarre that the department 
has a process that has detennined it's not manifestly unconstitutional 
when a majority of our esteemed legal witnesses have said it is. 

I have just one short question. The points they bring up are related 
to the arbitrary detention and the Constitution, because they'll be 
arbitrarily detained if they canrt somehow prove they're not going to 
offend again. And how would they prove that? 

Second of all, they say it offends the proportionality principle in 
that of course he already has a sentence for each of the three crimes. 
So the additional detention would be non~proportional to the crimes . 

• (1120) 

Mr. Stanley Cohen: Arbitrary detention, of course, is something 
that will have to shake out in any litigation challenge. 

Manifest unconstitutionality is something that basically says it is 
on its face manifestly wtconstitutional. 

I would chaU~ge any of the experts youtve had before you to 
suggest that this legislation is manifestly unconstftutional. I would 
assume that the experts who have been here have testified that in 
their view, in a properly constructed challenge to the legislation) they 
are capable of corning up with credible arguments that would 
convince the court-and I'm sure they can feel certain about this
that the legislation is unconstitutional, or at least that some aspects of 
the legislation are unconstitutional. 

I understand where tbey•re coming :from, and I don't think they 
would be dismissing it off the top of their heads as manifestly 
unconstitutional. 

I'm sorry, I didn't mark down the second part of your

Ron. Larry Bagnell: It was about proportionality. 

Mr. Stanley Cohen: Proportionality is an issue that, of course, 
comes into tlte section I justification question, the justifiability of the 
legislation. When looking to whether or not this is a proportional 
response, the courts will have regard to a number of factors. 
Certainly they're going to look to the tailoring that goes into the 
design of the legislation. 

You have heard lots of testimony from my colleagues and others 
about what has gone into the legislation and the safeguards that are 
built into it. Just to repeat some of them, the person is presumed 
innocent at trial of the predicate offence; the court can refuse the 
crown application for an order for an assessment; the assessments are 
by a neutral party and can provide evidence sufficient in itself to 
overcome the presumption; there is a prior consent that is necessary 
from the Attorney General; there is a requirement of notice of the 
dangerous offender application; the offender is entitled to full 
disclosure of the crown's case and has full rights of participation, 
notwithstanding that there's no need to testifY; there is a court 
discretion to refuse indeterminate detention. 

And, of course, there is parole review, which was very central to 
the consideration of Mr. Justice La Forest in the Lyons case. The 
Lyons case should be revisited. 

The Chair: I'm sorry, Mr. Cohen. We're a bit over time here. I 
want to allow you the time to get your points in, but Ms. Jennings 
has a question and Mr. Cornartin has, and then we're going to finish 
up. 

Hon. Marlene Jennings: Thank you, Chair. 

Mr. Cohen, you have consistently used the term that the minister 
has certified that Bill C·2 is not manifestly unconstitutional. In 
response to questions of my colleague, you again used the tenn 
'inanifestly unconstitutional". 
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For the word "manifestly", one the definitions is this: in a manifest 
manner, evidently, unmistakably. That's quite a low bar. I think most 
people would say it's a very low bar, because it would have to slap 
everyone in the face. Even people who don't necessarily have legal 
training would look at the law and say there's something wrong with 
it. 

My question to you then is, in your experience as the senior 
general counsel in the human rights law section ofthe Department of 
Justice, are you aware of previous situations where draft legislation 
has come forward and has been discussed, where the legal opinion 
was that it is not manifestly unconstitutional, but that there arc solid 
arguments that it might be unconstitutional-and solid arguments 
that it is constitutional-and where the minister has refused to certify 
it because the minister has decided to go for a higher bar than simply 
"manifestly unconstitutional"? 

The Chair: Please be very quick in your response. 
9(1125) 

Mr. Stanley Cohen: What I wilt say is that I havenjt left the words 
"manifestly unconstitutional" hanging -out there alone. I bave said 
that the situation is Qne in which the legislation is not manifestly 
unconstitutional and is capable of reason1 justification, and credible 
argumentation such thal a court would acc~t it in a properly argued 
challenge. 

I think that's the best I can do for you on that in short order. 
The Chair: Mr. Comartin. 

Mr. Joe Comartin: Mr. Cohen, do you believe Gardiner is still 
good law, or do you have any reason to believe that Gardiner has 
been overruled by any of the subsequent decisions--Lyons, or 
Johnson, or whatever? 

Mr. Stanley Cohen: Gardiner has not been overruled, to my 
knowledge. Gardiner is a decision of the common law and Gardiner 
has some expression in the current Criminal Code. 

Mr. Joe Comartin: Thank you. 

Mr. Hoover, in spite of Mr. Keddy's protestations to the opposite, 
there are a number ofseclions in here that are, or wiH be, on specific 
facts, minor crimes-not serious violent crimes. Does the depart~ 
ment know how many cases there are each year that would meet the 
three~conviction test? How many B andEs do we have where people 
get two years? How many of those do we have in total? My 

estimation is that there are thousands of cases each year with a third 
conviction, where they would have had two priors and would have 
received two years or more. 

Mr. Douglas Hoover: Tn deliberations during the formulation of 
the policy behind this, we were able, as much as possible, to look at 
case law and convictions. It's certainly not in the thousands on an 
annual basis. 

Again, based on our review and our discussions with our 
provincial colleagues who actually do the prosecutions, etc., r think 
the upper limit we were able to put our finger on for the 12 primary 
designated offences with at least a twoMyear conviction in every case 
-which makes it relatively serious on the scale of things-was that 
there would be a potential maximum of about 50 cases coming 
forward. And then again, given the discretion of the crown to bring 
those forward, I don't think you would see 100% of those actually 
brought forward. But that was our best estimate of what we would 
see coming for.vard on an annual basis. 

The Chair: Thank you, Mr. Hoover. 

I want to thank both of you, gentlemen. I'm sorry about the time 
constraints_ I'm sure we could have spent another hour or so at this, 
but I want to thank both of you for presenting this morning and for 
being at committee. 

Just to close this up as the witnesses are moving from the table, 
we've concluded our witness schedule, so we are going to move into 
clauseMby~clause consideration next week. 

Concerning amendments, the motion the committee adopted was 
that amendments to Bill C~2 be submitted to the clerk 24 hours 
before the beginning of clause~by-clause consideration, without 
precluding the tabling of additional amendments from the floor. In 
order for the office of the clerk to reteive a copy of the amendments 
package submitted by the members for three o'clock on Monday 
afternoon-in both languages, I would add--the amendments need 
to be submitted to the clerk by no later than noon. So I'm asking for 
agreement that we can assume that all members agree to send their 
amendments to the clerk by noon on Monday to facilitate the clause~ 
by-clause process. 

Very good. Thank you. 

We are adjourned. 
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GowN"ilment Orders 

The other part of the bill relates to dangerous oftCnde1s, and what 
we have done, 1 believe, is very reasonable. We have asked .fOr a 
declarati<m to be malic by the crown attomey advising the co1..1rt 
whether he or she will be bringing a dangerous offender application. 
This declaration is intended to ensure a more consistent use of 
dangerous offender sentences by crown a!tomcys in all jurisdictions. 
I think that is reasonable and it is a step forward in the righ_t 
direction. 
• (1025) 

What we have said, and again I think most Canadians would 
agree with us, is that for nn offendcl' convicted of a third designated 
offence, a third serious offence, in a narrow and proportionate Jist of 
the 12 most violent and sexual t)1Tenccs, it will trigger a dange-rous 
otlendcr designation. Those offenders will be presumed to be 
dangerous offenders unless they can prove otherwise. 

These are individuals who ha\re been convicted three times. All 
we arc snying is that the onus is on thei'It to show why they should 
not be presmned to be dangerous offenders. I believe most 
Canadians would say that is very reasonable. 

An bon. member: All Canadians. 

Hon. Rob Nicholson: My colleague fi·om St. Catharines says "all 
Canadians". No. We henrd from the NDP members that they do not 
support this_, so it cnnnot be all Canadians .. but l think most 
Canadians wHl say yes to this and will say that we are on the righl 
trnck in tcml!> of protecting Cunadhms. 

r want to be absolutely clear for those membern and aU hon. 
membc.rs of this House. We indicated when we introduced the bill 
th:~t nny attempt to sabotage the bill, any attempt to gut it or wuter it 
down, would be considered a confidt-'f!cc measure, l do not want 
!here to be any misunderstanding at aH in d1c Hot1se. If the NDP 
nmendn1ent to t~ke this out of the bi!J passes~ we will consider that a 
confidence measure. and we will go to the people of Canada and let 
them decide if they want to get serious about fighting violent crime 
in this counlry, let there be no mistake about it. 
• (!030) 

Mr. Joe Comartin (Wiodsor-Tecumseh, NDP): Mr. Speaker. 
in term~;; of my comment, we do not hnve a great relationship with 
the Senate. I do not know if the Minister of Justice appreciates that. 
It is ruther difficult for us to pick up the phone and caH the senatofli 
since we do not talk to ihem. We just want to abolish them. 

With rcgnnl to the reverse onus section, without exception in 
commiltee, except for the minister him~elt: every witness wtzo came 
before the committee who had any legal expertise at all made it very 
clear that the reverse onus section would not survive a charter 
challenge. We did not have one person tell us otherwise. 

I am asking the minister on what basis he- is saying this other than 
his own opinion. I respect his opinion. He and 1 are grnduates of the 
same Jaw school, the best taw school in the country, at the University 
of Windsor. I respect his opinion, but 1 think that on Utis one he is 
wrong. I am wondering jf he has any other opinion from a 
constihtlional or charter of rights e-xpert who says this will survive a 
constitutional challenge. · 

flon. Rob Nicholson: Mr. Speaker, the hon. member covered a 
number of different areas. Certninly in regard to that part of his 

comments about the University of Windsor being the heM taw school 
in this country he will get no disagreement from me. I want to say 
that I do not usually disagree with the NDP. I wa.<.; thinkh~g of the 
hon. member for Branl. He knows what I am talking abOut and we 
can have 11 unanimous motion on that. 

In any case, the member mentioned that he has no relationship 
widt the Senate, but 1 think he will admit, because I remember seeing 

· ht print comments from him that if we had introduced the ot11e1' four 
lhcy would go easily through the system, thnt it _is not that easy. Thal 
is whnt I was saying. If there was any help that we could ha\·e had 
last spring it would hnve been much appreciated. or if there is a11y 
help that wee-an get this fnll in getting these through both hou!ies of 
Parliament it would be much appreciated. 

Wirit respect to the "'"'sritutionality of ~wse, I am sure he bean:! 
frolll the officials at d1e Department of Justice. f presun~e be asked 
that question of them. ln my examirudion -ofbHJs, I always watch f-ar 
two 1bings, and they nre very important to IM. I want every piece .of 
legislation to .. tisljr the C'..an!ldian Chaner of Righls and Freedoms, 
and of course l want to make sure that Jtcomp-Jies with the Canadian 
BiU of Rights. Both of thoie documtnts: :a:re very importnnt. 1 have 
satisfied myself on tlmt, Indeed, ! would not have in!rodn<:ed the bill 
into ParHament if t did nut believe that 1t satisfied both of those 
imponant docun1ents. 

Hon. Robert Thibault (West Nova, Lib,)~ Mr. Speaker, could the 
minister clarifY the following for Canadians? When he talks nbout 
tl1e area of the twelve most vioJent crimes and the three <.lffences, 
does he metm that the three offences are in that category and that this 
docs not apply to someone who bas had one offence in that category 
and then two lesser infrnctions since? 

1 have a second question, if be ha-s time. His expert who gave 
testimony* Mr. Stanley Cohen~ tiUid that the legislation in question 
was ''not manifestly unconstitutional ... Not being a graduate of -any 
law sclwnt. 1 am not sure wlnlt that means. J would like the minister 
to exptain it. It sounds to me rather weak and is not like a fuH
fledged endorsc1nent Could the minister darif)t those conunents·? 

• (1035) 

Hon. Rob Nicholson: Mr. Speaker, I would be pleased to provide 
the bon. member with a graph so that he bas the exact enumcmticm 
of all the designated offences within the dangerous offender section. 

More jmportantly. be a."iked whether it does not manifestly 
comply; whatever the wording was, l think I got the gist -of it, 1 can 
tell him that I believe thls complies with th.e Charter of Rights and 
Freedoms and l believe this complies with Mr. Otefenbakt.~s 
Canadian Bin of Rights. 

Certainty I can say that there is no 1egisJndoo to which 1 would 
lend my name and 1ny office as MinJst~ of Justice, nor on behalf of 
the goven11nent would we introduce any piece of legislation" \v-ere 
we not convinced that it complied with the Charter of Rights and 
Freedoms and the Canadian Bill of Rights. 1 hope that satisfies the 
hon. member. 
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H'on. Rob Nicholson: It's important lo have a complete response. 
This is a very important process. and r don't have to underline that 
for you. This is lhe second quadrennial commission that 1 have been 
involv'ed with, and I believe it is and was important to have a 
complete response. 

We take the process ~eriously, as we should. Again, I invite people 
to have a look at the government's re~ponse on this. I think it's well 
reasoned and il's complete, and that is as it should be. I think that's 
the fait way to do that. and that's exactly what we've done in this 
case. 
• (0•}45) 

Th~ Chnh·: Thank you. 

Mr. Cotler, 

Hon. lrwiu Cotler: Thank you, Mr. Chainnan. 

I wunt lo also express my appreciation tOr the minister and his 
ollicials for being with us today to discuss tl1e matter of judicial 
compensation .set forth in the second budget implcntentation act, Bill 
C-45. 

Minister, -as you lJJ'e aware, £~tion 4~ I of the Department of 
Justice Act stipulalc.r; that bills must be ehecked tor cornpUnnce with 
the Canadian Charter of R.iglns rutd Freedoms. My question is, by 
what standal'd was this bitt veued for charter compliance? 

Ron. Rob Nicholson: All bills d••t !lfe drafted by the Govcnumut. 
of Canada are vetted to ensure they comply with the Constitution of 
this country, That is as it should be. 

HOn. lrwin Cotler: No, l understand the requirement, Minisler1 

that is set furth ln the Department of Justice A()l, but the reason r 
raise tbe question of the standard that 1s used is that a p.reviOltS 
wiluess fi-om tbe Department of Justice said the standard is one that 
is-·and l quote--'inanifestJy unconstitutional and -could not be 
defended by credible arguments". Others ba.ve said--and 1 quote
that it's one of uwbether or not a credible Charter argument can be 
made~', 

rm a.~k"ing your opinion because I don't think that YQll yours~lf 
have l:i.harcd your views on wlr.a.t tbe ~ppropriate st~mlurd would be 
in this regurd. 

lion. Rob Ntebolson: Well. the standard is that we comply with 
aU the constitutional documents, be it the charter or lhe Canadian 
Bill of Rights, We satisfy ;QUtSelves that aU legislation is in 
compliance. 1 think that bas been the procedure of this government 
and previous governments, and that will continue. 

lfon. Irwin Ciltler: With respect to the legislation befo:~"e us, Mr. 
Minister, bns this Jn tact b~n checked with regard to compliance 
with the charter? If so~ was a different standard used with regard to 
this particular piece ot legislation regarding judiciul compensation? 

l'tn only seeking to appreciaie. .• because under se(;tlon 4.1) a.'> you 
kn-ow, th~re's a requirement fur JJ report of ·~jnconsi5tency" where 
one exists. Has there: been a report prepared for this bill? If so, when 
will it be tnbled? 

Hon. RQ:b Nicholson: Again, t <:an't tell you anything more than 
I've aJrenrly told you. We- comply with the tests that have been laid 
down. 

IVe indicated I think on a couple of occasions. to Madame Boivin 
and Ms. Findlay, that in my opinion this completely meets our 
consUtutionat responsibilities as set out in the Jud~ Act and in the 
Constirntion Aet of 1867. 

llro not. quite sure exactly where you're driving this, Mr. Cotler. 
but 1 believe this is in oomplete comptiam .. "e with the Constitution of 
this country. as 1 beJjevc aU the legis-lation we have tabled before 
Par1iatnel'lt is. That's a govemment responsibility. 

Hun. lrwin Cotler: The reason I'm asking, Mr. Minister. is that 
we have not bad any tabling of the opinions that the 1egh;1ation is 
constitutional. The DepartJ:nent ofJustic~ Act mandutes whm.l might 
c-.tU a earustitutiona1 seal of good housekeeping approval. l'm just 
saying, wiJJ this be tabled with respect to--

Hon. Rob Nlcllolml: I generally don't table legal opinions ur 
legal advice. As the spok~en:on for the :government in ihis area. 
I\le indicated that this bill. as with an the oilier pieces of lcgisfntion 
we've tabled before P-arliament, in UlY opJnion is. compJiant with both 
the cbarJer ami the Canadian Bill of Rights. 

lliul. lrwin Cotler: I still don't understand. though, Mlnititer. If 
you're not tabling it, what standard is being used? 

Hon. Rob Nlcllolsou: We1l, the standan:J as set out jn the 
Constitution {)f dds country. 

Hon. Irwin Cotler: Because we hrwe-

Hon. R1.1b Nh:holson: Thos.: wbo work witb me nre quite familiar 
with the British North America Act, now known as tbe Constitution 
Act of 1867. They're quite fmniliar with th~ Canadian Bill of Rights~ 
as introduced by Mr. Diefenbaker, and whh the Cana4inu charter, 
and witlt an other wnstitutiona1 documents going back to the Magna 
Carta. for that mat1J;:r. They're quite familial' with those. Tills is the 
ndvke when we draft legislation. 

I'm satis'fied that the bills we table beiOre Parliament are 
completely compliant with the Constitution of this <:ountry. 1 believe 
this bill js, and I believe th~ response we have tabled with respccl lo 
tbe quadrennial commission is irt line with that approach and that it 
respects the eonstitutiorull responsibiliiies we have witb respect to 
judicial independence, judicial salades~ and judicial benefits. 

Hon. Irwin Coller: Minister, I'm not going to pursue it any 
further, other than ro say that I'm still not aware of what the standard 
is that is being invoked with respect to the detennination, under the 
Department of Justice Act, of compliance with the. charter. l'll leave 
it at that, but I would h9pe !hat at some future occasion that might be 
shared with us. 

On the con1pensation--

• {0950) 

The- Chair: Thank you. 

Mr. Goguen. 

Mr. Robert Goguen (1\'Joncton~_Riventiew-Dieppe, CPC): 
Thank you, Mr. Chair. 

Thank you, Minister, for appearing today. 

Thanks to the witnesses. 
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[English] 

Having carefully reviewed the matter, it appears t(! me that the 
Chttir is being asked to exnmine ao.d define cettain tenninology to 
detennine if the minister has deliberately misled the Rouse. 
Howevert I am limited to the role that the House allows the Speaker 
to play and to cast the Chair as the interpreter of the meaning of what 
was said is to go beyond that role. 

['D·am;!arion] 

On February 26, 2004, at page I 076 of Ute House of Commons 
DebaJes, Speaker Milliken pointed out that: 

As hon. members know, it is not the Speaker's rolo to m.ljodicato on maltOrs of 
faet. This is somcdting on which lhe House itself can fnrm on opinioltdming dcbaic. 

[English] 

Jn another ruling, on January 31, 2008, which can be found at 
pages 2434 and 2435 of the Debates, Speaker Milliken also stated: 

NIY dispute r¢gl.1tding the ilceur:qcy or oppropril'lle«cs.'l of a1nin~jcr's response to 
nn ornl question is a mntlcr of dcbll.tc; it i$ not n matt!lt for the SJW11ker to judge. 

Our parliamentary practice sets a vezy high threshold for the 
Speaker to make a prima facie finding of privilege in cases 1ike the 
one before lL.'i. Tltis was acknowledged by the hon. opposition House 
leader in his intervention and I also referred to this threshold on May 
7, 2012, at page 7650 of Debate's, in ruling on a similar miltterj when 
I stated: 

... om; it must be proven thot the ~tatcrncu! WIU mi~tcading; two, it tnust be 
estublishcd that the member making the s;wcu1ent kn1::w ar the time thnt th~ 
statement wos incorrect; and three. thu (ir must be provcn tbnt] in 1tu1king the 
stat~ment, the member intetideU to mis!Cild tile Hou!;c-, 

[Tra11slation] 

Furthennore, Speaker Milliken, in a ruling made on April 2l, 
2005, at page 5412 of the Hause o[Commom;Deb(Jtes, reminded the 
House of a key element to consider when finding a prima facie 
instance of privilege. He said: 

In tll!l present caw, r must dctennine whether the minister's respomes in 110)' way 
impeded mcmbcrli in the pcrfummncf:: Dfthcir porl!amcntacy duties and wheUmr lhc 
remarks were intentionally mi~!eading. 

[Engno;h] 

Taken together, these precedents demonstrate the demanding 
thre!.';hold established by our practice before t1te Chair can arrive at a 
prima facie fmt.fing of privilege. House q(Commoas Procedure and 
Practice., second edition, at page 510, summarizes the approach very 
well when it states: 

[Translation] 
In mDst Instances, when a pu!nt of order or aquc.~tion of priVil!lgc has been rniscd 

in regan! !o a response to an om! question, the Speaker has ruled thtlt the matter [s a 
disagreement amung Mcmhm over the fucts :;urrounding the i~s11c, As sneh, thc!IC 
mnttcrs arc more !I quc.~ti<lll of d\llmte and tlo not constitute a breach oflhc rules or of 
privilege. 

[English] 

In the current situation, the Chair is faced with just such a 
disagreement over the fucts, and the evidence presented to support 
the contention that the minister has deliberately misled the House 
falls short of the threshold required in cases of this kind. 

Accordingly, given the precedents cited and our practice in 
circumstances of this kind, the Chair CtUlnot find a prima facie 
question of privUege h1 this case. 

I thank all members for their attention. 

I understand. the hon. Minister of Justice is rising to make further 
points to the question of privilege raised before the break. 

• (1535) 

DEPARTMENT OF JUSTICE. 

Bon. Rob Nldlo-.011 (Mlolster of Juotiee •nd Attorney 
General of Canada, CPC): Speaker; ! rise to respond to the 
question of privilege that was raised sbortly before the recent 
coostitueney week. The member "'fem:d to allegations made by "" 
official in lbe Department of Justice, which ""'""rrently lbe subject 
of litigation befun: the Federal Court. lfe has said that if those 
aUogations ""' lnw, then the !louse was misled. I finnly i:ejeet that 
insinuation. 

In the government House leader's remarks made in immediate 
response. he noted three procedltral objection.<; from the outset to this 
question of privilege: first, that it was not brought at the earliest 
opportunity; second, that it pertained to a question of law; and third, 
that the sub judice convention ought to be considered. 

As noted by my hun. colleague, lbe plaintiff filed a statement of 
ciJiim in the Fed.,..l Court on December 14, Z0!2. A motion in 
reiJition to Hlis judicial proceeding was beard in Federal Court on 
January tS~ 2013, leading to a series of newspaper articles and other_ 
stories about tbis case in the days fullowing. However, no question 
of privilege was rais.ed when the House reconvened on Junuruy 28, 
2013. . 

When I appeared before the Standing Committee on Justice and 
Human Rights on Febntary 6~ in relation to Bill S~9, the bon. 
member for Gatineau questioned me about section 4.1. The llOn. 
men1ber for ·winnipeg Centre had yet to bring forward his question 
of privilege, despite his colleagu<; the NDF1s justice critic, being 
prepared to participate in a thorough discussion on the subject 

Moreover, I understand that. the reporting requirement of section 
4. t has come up in no fewer than five different debates ou the floor 
of the House since the strut o.f2013. Suffice to say~ tbe hon. member 
could have raised his question much sooner than March 6, 2013. 

The second matter raised by the government House leader was 
tl:tat the issue before us is a question ofJaw. 

Citatlon 168(5) of.Beauchesne~~ Parliamentary Rule.~ and Forms, 
sixtlt edition1 advises that the Speaker ·-wm not give a decision upon 
a constitutional question nor decide a question of Jaw, though fhe 
same may be raised on a point of order or question of priviJege'1• 

This is a long~settled proposition. 

The same statement is declared at page 180 of Sir Jenn Bourinot's 
Parliamentary Procedure and Praclice b1 the Domi11ion of Canada. 
That book was published in 1916. The principle recited can be traced 
through many Speakers' rulings. 
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Mr. Speaker Milliken rule<l on December 12,2012, at page 2600 
of the Debates, on a dispute about whether certain content in the 
Public Accounts accol;"ded with the requirements of the :Financial 
Administration Act On this, your predet--essor, Mt. Speaker, said: 

n is not of course for the Speaker to decide if the agency i~ nctillg in compOancc 
with the lnw. As [ h~\"e hnd (X:Cilr.i.Qll to mention in S¢veml rownt rulings, it l<> a long~ 
oeccpted principle that tim Speaker does not pronounce on points af law. 

Thero is clearly a diffcrenct ofopinhm ... can~ing lnlerpretD.tiun of the legalities 
flowing from the fucts uf this c\1~ ThAt i3 a matWI' fnr debate 11nd a variety of 
different oppotltlnilic.s- Ill'¢ avnilablill by which the m:ttter can be raised in thl!!. 
chamber or in Cilmmiltec. lbem [~ no proceduml i\.'1\JU hen:: and so I nc!Xl nctl 
clabomlc on thut further. 

Mr. Speaker FI'11Ser's ruling on October 9, 1.990) page 13620 ofthe 
Debates lends itself well to the aUegations here. He said: 

-.it is not for the Spcal\er()(tllc. Hol.lllc to rule on 0011Stitutioual mnttcn~. It is: not 
for the Speaker MIll~ l-llluse 10 t1y to incctpret ot a,ty given lime different legal 
opinions dwt nmy 00 ~cd across !be country-, 

Deputy Speaker Lucien Lamoureux, as he then was,. declined to 
answer a question- of whether a bill came within the constitutional 
jurisdiction of the Parliament in a ruling on October 25. 1963, at 
page 488 of the Journals. The authorities he quoted included even an 
1864 decision of Mr_ Speaker Wallb1idge of the Legislative 
Assembly of the Province of Canada. 

far more recently, though. is a ruling whlcb you, Mr. Speakert 
delivered on October 24, 2011, starting at page 2404 of the Debates1 

respecting C~ts, the Marketing Freedom tor Grain Fanners Act You 
summarized the position in which you found youn:elf then and1 1 
would submit, where you al'e now: 

--it i$ hnpart1\llt to dclh1CJJtc cleorly between intcfprcting lcgul provisiotlll of 
srol\lt~:s-wbieh is 11ot wlU1in tb~ purview of the qwr-and cnstuins- !he 
soundnt:~$$ of the pi'O!!edlllt."i and -prlll:dll¢l ~;~f lb¢ Howe when con~idcrlng 
lcgi~latil)ll--whitlll., of"Oil~, bIlK! role.: of tb~ ChQ(r. 

• (1540) 

The final point noted by the government House leader is that tbe 
nJiegations refetred to by the member for Winnipeg Centre are before 
the courts, Until the matter is resolved. tbis House should exercise its 
usual restraint and avoid prejudging or prejudicing d1e outcome of 
the case in wJtich [, as Attorney General of Canadat am a party. 
Nonetheless, 1 am compelled to respond to the case argued. 

In the present ciroumstnnces, finding a prima facie case of 
privilege would require tbat there be some- evidence that the House 
and its members have been impeded in carrying out their 
parliamentary duties. Despite the hon. member's allegations) he 
admitted in his submission tbnt he has "no evidence to suggest thnt 
the incumbent Minister of Justice nor tmy of his predecessors have 
deliberately provided inaccurate infonnation to the House, even 
imp-Ucitly". 

Page 141 of House ofC.Ommons Procedure and Practice. second 
edition, observes, on questions of privilege: 

The fimchon of !he-Speaker is limited 1o deciding whellter Uw llllll!~:t is o[:>~Ieh u 
chamctcr liS lo entitle the Member who has Ill.iscd the qum.1ion lo move u motion 
which will hnvc priorily over OrdctS of tlte nay. 

To accomplish this, the member for Winnipeg Centre would seek 
to have the Speaker rely upon the unproven and untested allegations 
made by a plaintiff in a court procee<ling. I would respectfully 
sobmit that if this is to beoo-me the threshold for setting: aside the 
business of Ute House sponsored by members, whether they be 

Privilege! 

ministers or private members, we could easily paralyt..e the bminess 
of Parliament by lak.ing up any number of litigants' unproven and 
untested statements of claim. Therefore, l disc<mrage you, Mr. 
Speaker. from making a finding of a prima facie case of privilege on 
that basis. 

However, it is incumbent upon me to explain why tbe member for 
Winnipeg Centre has not made such a case. While l exeroise my . 
statUtory responslbUiUea with the assistance of officials. dte duty lo 
examine government legislation under the Department o£ Justi~ Act 
and tho Canadian Bill of Rights is ntine, as Minister of Justloe. It Is a 
duty that I, of eoumo, take very .. rinasly. As I wiU explain, this 
govemtt1ent has never introduced any legislation that I believe was 
inc<>nsistent with the Canadian Cborter of Rigb,. and Freedoms or 
the Canadian BIU ofRigbts. 

As: to the tnan.nct in which [ exercise that responsibiJity. my 
statutory duty is owed to tile House of Commons. Our proceedings 
make this clear on a daily basis. As Mlnister of Jus6ce, I regulorly 
answer questions in the !louse and apP.oar be!bre parli11111entary 
commlncos smdying government legislation, Member> con and do 
ask me questions obout lbe constitutionality of government biJJs. For 
example, tho bon. member fur Molltlt Royal, a former Attorney 
General. has, on at least three s:eparam oecasions, asked a series of 
detailed written question•. However, my officials and I are legal 
advisers to the Crown and not to . tho House of Commorui. As a 
minister of the CroiV!l, 1 appear in tbiol!onse and In committees to 
explain the govenunen~s legal poaition on tho legislation it has 
lnlroduced, but 1 am not lhe House'$ OMiurive source of legal 
lnfunnation. Members can and otten do receive legal opiuions from 
the law clerk and parliamentary counsel .. well as the view• or 
submissions ot' law professors and other members of the bar wha 
appear before conunittees to assist them in evaluating the legislation 
being considered. A simi!!lt process \ll!folds in the other place. 

My approach to the oonstllutiooality of government legislation is 
consistent with lhat of 1tzy predecessors and is a n!altel' of public 
record, Under tho Department of Justice Ac~ .. the Minister of 
Justi"", I am tile official legal adviser to the Governor Generol and 
tho legal member of the Queen'• Privy Council for Canada. One of 
my responsibllitiea is to examine gowmtnent bills presentod to the 
House of Commons and to ascertain: whether they li1'e- iuco-nsistent 
with the purposes of lho Canadian Cbarter of Rights and Freedoms 
and to report any such inconsistency to the !louse of Commons. The 
Canadian BUI of Rights requires me to conduct a similar rovlew for 
inCQnsistency. 

• (!545) 

The notion that Parliarneot has somehow bet;n lllisled reUeets: a 
tnismtderstanding of how the system actually works. Ptvposed 
government Jagislation is reviewed for charter and othor legal risks 
throughout the policy and legislative development processes. The 
process of eXamining government legislation for compliance ~i 
dynamic tuld ongoing. Section 4.1 is only one part of a broader 
process tbttt involves three distinct components: advisocy, certifica· 
tion imd reporting. 
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Privtlege 

The advisaty cottljlOnent takes pla<le< th«rughout !he pnticy 
development process, up to and iru:luding tbe inlmduetion of 
legisletion. This typically begins with !he devolnpn>mt nf!ht: policy 
proposal by goVOfllll1eUt departments. It oontinues as !he jDopos•l is 
refined. as <~ptions ""' developed and put before ministers md 
throughout the legislalive drafting process. 

Senior officials, "P to and iociudlng tbe dejlllty minister nf justice, 
oli~<:r depu!j' ministers and where neeessaty, other ministers lllld I are 
briefed about policy jDCpnasls wilere legal risks ha11e b.een 
identified. Tbe risks den are higblighted ""'""' limb.ed to siruations 
where the proposed legislarion is inconsistent wllb l!w charter. It is a 
broader l!Miysis of risks along a spee!nlm, tlmn low to high risk for 
charter inconsistency. 

Certiticatioe oflegisletion is a separate process tbat takes place 
atier government bills ileve b.een inlmduced in tile House of 
Commons. It is a funnal step whereby the deparnnents chief 
legislative counsel confllflls, that is certifies, tbal the requisite.wiew 
of legislation tor ill!lOnsistency bns taken place. Certiticedun takes 
place fbt· all gcvemment bll!!l. 

Certification sbould lWt ile contUsed wilh the repolting obligation 
in section 4.1 of !he Department of Justioe A<t and section 3 oflhe 
Clllladhm Bill of Righto. Cerliftcadon is a task for gcvenunent 
officials and takes plaee fur all government bills. By ooctmst, tbe 
reporting ob!igntion belongs to the M'mister of Instiee alone and 
would be triggered m1ly if I, .. the minister. funned the opinion dtat 
the gov.,.,.,nt bill in question w .. , at the time of ita inlroduction, 
inconsistent with !be cb.elter or the Couudian Bill nfRights. Section 
4.1 and section 3 are quite clear in that regsnl, They require tile 
minister to aacertain whetber there is an inconsistency. This accords. 
with tbelong-standing•ppl'OliCh land my pr<decossors have taken in 
that the minister trmkes such an ascertainment only when there is no 
credible argument to support !he proposed measure. 

A credible •'1!1'Jllent is one tbnt is ...,onnble, bcno fide and 
capable of belog mised ilefure, and nccepted by, the ooUrt. This 
ccedible orgument tbreshold is qualitative in nature, despite the 
allegations quoted by tile member for Wienlpeg Centre, It is not 
hosed on a predetermined numerical threshold. Section 4.1 uses vecy 
precise language. It does net require thai there be disclosure nny time 
there is a risk, only thai I """""'"" !hat there is inconsiS!OtiC)'. 

l must stress !bot lbe epproach I have described Is not new. It 
originntcs from !be estliest days following ~.e. enactment of section 
4.1. 

Several of my predecessors have answered questions on this duty 
in the House or before our comtnittees or those of the other place. 
For example, that could be found when ihe hon. Pierre Blais, 
currently Chief Justice of the Federal Court of Appeal, Wll.."i 
questioned about his responsibilities at the Standing Senate 
Committee on Legal and Constitutional Affairs in June 1.993. 
Similarly, the bon. member for Mount Royal answered questions on 
the topic before the same Sennte committee in November 2005. My 
immediate predecessor. now the Minister of Public Safety, fielded 
related questions from the Standing Senate Committee on Legal and 
Constitutional Affairs during its study of Bill C-2, the Federal 
Accountability Act, on June 29, 2006. I too have had the pleasure of 
explaining the governmen~s legal position with respect to govern~ 

ment bills such as a question in the House on November 23, 2007 
aboUt Bill C-2, the tackling violent crime itt.:t, or during my nx::ent 
committee appearance on Bill S-9, the nuclear terrorism act, which I 
described earlier. 

1 could go on and quote frotn those exchanges, but I think the 
point is clear tlult tltis is.notbing new and that Parliament possesses, 
and has long exercised, its ability to qllery and probe tl1e 
constitutionality of bills. 

• (1550) 

Of course, we must remember that constitulional law oonslalllly 
evolves. The only certainty is that sonl;eOlle will inevitably litigate 
oonstitutlonal questions against the government. 

This explanation should put to rest the i.'Ont:ems of the member tOr 
Will!lipeg Centre, and indeed, all han. members. 

Furlhetmoie} under our constitutional system, all branches of 
govemtnent, Parliament; the- executive .and the cot.U1S have a 
responsibility 10 ensure that charter rights are respected. The syS!em 
of cbll!tllr review put in plnce under section 4.1 ensures thai each 
brnncb perfunns its appropriate role. Within a .. executive hr.mch, 
propnsed legislative initietives ru:e reviewed. taking into considera· 
tion any cborter risks that bnve been Identified tl)roogb tiw advis!IIY 
process and recertification that the necessaiy review for incon~ 
sis!Oncy !IDS taken place <~pon inttoduclion of a gcvemment bill in 
tbe House of Conunons. It is then fur the houses of Patlimneot to 
debnte the proposed tow, including Jts constitutional implicnlions, 
and !o detennlne whetberor not it will pass and b.eccme law. 

The approach to reporting requirements in section 4.1 or section "31 

as U1e oase may be, and the underlying review pr<>eess most reflect 
the role of ail institutional actors, including Parliament, to conslder, 
debate, weigh nnd balnnce ebnrter interests in ligllt of public JlUUCY 
objectives. Pnrllaruentarians have their -own responsibilities in 
.relation to tbe cltarter. 

lllsullllllllry, l bnve great respect for fue work ofporliamentarians 
and tor tbe role of this House in debating gcven11nent loglslation J 
llave explained how l epproach my ""'J!JDSibilities under the 
Depllrtnlent of Justice Aet. I take into acoount a variety of legal 
opinions and petspectives, which can diff'et1 and then I .make the 
deeisWn. 

There is no mystery here. Like all of my predecessors, the 
apjDCaeb ! apply under section 4.1 is robust and menningful. Jlven 
after I mnke the decision !hat there is no inconsistency between !he 
propased legisletion and the cbarter, it remaias open tor parliamen
tsrinns to 4ebnte fue jDCposed Jegislatioe, Including my charter 
aspect<. If !he legislation is passed, it can ile cballcngud befure the 
courts. This process bas served governments and parliaments well. 
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In concl\lsioo, Mr. Speaker, you have several procedural grounds 
on which you could reject this question of privilege, or you can 
m::cept the evidence from me, as a member of the House of 
Commons. Tile bon.. member's claims, in my opinion, can be 
dismissed outright. 

FinaUy1 I understand that the bon. member for Mount Royal may 
be making an intervention again on this question of privilege. I 
would !.ike to reserve the right for myself or a colleague to respond ln 
due course should any new issues not previously canvassed arise. 

Hon. Irwin Cotler (Mount Royal, Lib.): Mr. Speaker, I. am 
pleased to rise to discuss the questions addressed by the minister and 
the question of privilege rllised by the niember tOr Winnipeg Centre 
on Wednesday, March 6. in a broader context. 

t have had the benefit of reading his intervention and the 
govemntenfs respo11se thus far, as well as the conunent.'\ of the 
l~ader of the Green Party in preparing my submission. I thank the 
Speaker for awaiting my submission on this matter. 

The jssue before us is the way in wWch the Minister of Jusrice vets 
bills fur their compliance and consistency with the Canadian Charter 
of Rigltts and Freedoms wtd the Canadian B.iU of Rights. In this 
regard, lhe member for Winnipeg Centre read into the record section 
3 of tbe Canadian Bill of Rights and the requirement for examination 
of legislation for consistency with the provisions of the BHI of 
Rights. 

To complete t11e record, I will read the relevant section of tbe 
Departinent of Justice Act, section 4.1(1), which therein states that 
the minister shall: 

... exo.mlllll.~<:very Hill introdut;<;d in or presented 10 !he Rouse ofConunons: by a 
minislcr ~;~(the Crown, in Qrder to. $~in whether any orihe p(OVI&iQns thereof 
o.re inconsistent with lhll purpo~~¢s and ptovislont of the CalllldiBn Chnrt« of 
Rights and FruedoltlS and Ute MiniSter slmU rcpurt MY ."Uch inconais~.¢ney to (b!;! 
ff<luse o.f C:lmmons at the first eonvcnicrtl opfk)ttUtlity. 

There is a related provision in the Statutory Instruments Act~ 
section 3 (c), which requires an examination of a proposed- regulation 
to eo~;ure that! 

... il (.!0¢$ n<lt ~'FII$5 unduly em exbstlng rights and frccdom9 tmd is not, in 11ny 
CttSil, mcon~~istt!nt with jh¢ purpoS(:S llnd fiOOVisioM of the CfiQ\ldhtn Charter of 
Right$ and Prcedorru o.nd the CnnadiDU Bill of Rights; .•. 

As the members for Winnipeg Centre and Saanioh-Gulf Islands 
both indicated, there is concern ns to whether the minister has 
fulfilled the purpose and spirit of these provisions as evidenced by 
courts finding certain legislative dispositions- from the government to 
be unconstitutional. 

These cases have run a spectrum. For example, R. v. Sheck and 
R. v. Smickle, cases from B.C. and Ontario respectively, struck down 
mandatory niinimum penalties. R. v. Appulonappa. a British 
Columbia case regarding human smuggling. found that the 
impugned section of the Immigration and Refugee Pfotection Act 
violated Charter protections. 

Recently, as well, R. v. St~Onge Lamoureux, a Supreme Court. 
cnse, found that certain provisions of the Criminal Code with respect 
to drunk driving infringe the Charters guarantee of the presumption 
of innocence, a foundational criminal justice precept. 

Privi~ege 

There are other cases und. indeed, a series of cases in which the 
constitutionality ·Of government legislation has been challenged, 
though courts have not yet ruled ou these matters, and the legality of 
these government acts may not be known for some time after their 
enactment and enforcetnent. 

The argument advanced by my colleague in rnising this question is 
that if aU these provisions are constitutionally inconsistent7 there 
must be a deficiency in the review process. and the Minister of 
Justice has sought to address that point 

Indeed, the aforementioned provisions of section 4.1 of the 
Department of Justice Act require not only a revlew of proposed 
government legislation but the tabling of a report in the House in the 
event of inconsistency. Not only has unco11stitutional legislation 
come betCne us, but it has been done without such a report. 

l share itt my colleague's concern that this has .raised a serious 
issue for all parliamentarians. 

As members know, and the Minister of Justice referencest I had 
the privilege myself of serving as mjnister of justice and Attorney 
Genernl of Canada. As such1 I atn well awate of the duties of the 
minister and of the obligations required by statute of that office, 

In discussing this issue in 1he past) one might well questio11 
whether a different po~cy exjsted when I was minister and why no 
such reports Were tabled wher,t. I Was minister. My answer to. these 
very valid questions is simple, and I believe it may shed some light 
on the process and whether or not a privilege violation exists or some 
other breach exist.s in this cnse, 

As such, lt may help you. Mr. Speaker, in adjudicating the 
question before yon. First, if lhe review process works as envjsaged. 
constitutional deficiencies are signalled or addressed in the policy 
development stage. At that point,. they can be redressed and can be 
corrected immediately. Indeed if the inconsistency is comcted prior 
to legislation coming to the Hol!se, no report will be tabled, T.ndeed, 
no report is otberwise required. 

•(15S!i} 

As well, nnd this is the point that bears particular mention, the 
review of the Department of Justice, at whatever slandard it bas set, 
does not preclude the minister from seeking to satisfy himself or 
herself with resp~ct to these issues thnt tbe legislation is 
constitutionally compUant at n muclt higher threshold-that is to 
say, the department's stitndard) which has been set for some time, 
even while maybe varying over time, may not be the same standard 
that the minister seeks, and seeking out more SCrtlp\tlous review is 
something the minister can and ougbt to do in certain ckcllmstanees. 

What is rightly before this I:louse, mised as a question of privilege. 
is whether the minister has satisfied himself of the constitutional 
compliance of legislation; an obligation that the minister bas, 
pur.ruant to slatute. Tbe govemment's contention bas been tl1at, 
because .no reports have been tnbled, the process is working. By 
contrast, I am of the view that because tbere bas been a spate of 
legislation that is constitutionally suspect that has been tabled before 
this House and also because some of that legislation has been 
overturned, the process, by these very pointsJ is failing. · 



This is Exhibit "15" referred to 
in the affidavit of John Mark Keyes 

sworn before me, this 28th day 
of May, 2015 

Lori Ann Brenning, a Commissioner, etc., 
Province of Ontario, for the Government of Canada, 
Department of Justice. 
Expires December 3, 2016. 



VOLUME 146 • 

HousE oF CoMMONS 
CHAMBRE DES COMMUNES 

CANADA 

NUMBER230 • lst SESSION 

OFFICIAL REPORT 
(HANSARD) 

• 

Wednesday, March 27, 2013 

Speaker: The Honourable Andrew Scheer 

41st PARLIAMENT 



15292 COMMONS DEBATES March 27, 2013 

Speaker's Ruling 

For those reasons, I do not believe it is necessary to agree to the 
member's request. 

• • • 
[English] 

PRIVILEGE 

DEPARTMENT OF JUSTICE-SPEAKER'S RULING 

The Speaker: I am now prepared to rule on the question of 
privilege raised on March 6, 2013 by the member for Winnipeg 
Centre regarding the Minister of Justice's statutory obligation to 
examine government bills and regulations to detennine. whether they 
are inconsistent with the Canadian Charter of Rights and Freedoms 
and the Canadian BiH of Rights. 

I would like to thank the han. member for Winnipeg Centre for 
having raised this matter, as well as the Minister of Justice and 
Attorney General of Canada, the han. Leader of the Government in 
the House of Commons, the han. House Leader of the Official 
Opposition and the members for Saanich-Gulf Islands, Winnipeg 
Centre, Mount Royal and Gatineau for their comments. 

[Translation] 

In raising this question of privilege, the member for Winnipeg 
Centre explained that, pursuant to certain statutory requirements, the 
Minister of Justice is required to examine all government bills and 
regulations in order to detennine whether they are actually 
inconsistent wilh the Charter of Rights and Freedoms and the Bill 
of Rights. He cited section 3 of the Canadian Bill of Rights, which 
states: 

... the Minister of Justice shall ... exumine every r~gulation •.. o.nd every Bill 
introduced in or presented to the House of Commons by a Minister oftbc Crown, 
in order to o.scenain whether any of the provisions tbcrcof arc inconsistent with 
the purposes and provisions of this Part and he shall report any such ineonsist<!ncy 
to the House of Commons. 

[E11g/ish] 

The han. member then claimed that if the allegations contained in 
an action filed in the Federal Court by Mr. Edgar Schmidt, a 
Department of Justice official, are proven to be true, the minister has 
flouted these statutory requirements. He contends that the minister 
manages the risk of inconsistency in a cavalier fashion, and he 
argues that by allowing legislation to be introduced in the House that 
has a possibility of being inconsistent with the Charter of Rights and 
Freedoms or the Bill of Rights, the minister misleads Parliament, 
thus leaving members with no reliable assurance that proposed 
legislation is not in violation of the charter and the Bill of Rights. 

The member asked that the Chair find that the minister's approach 
had thus effectively impeded members in perfonning their duty to 
exercise due diligence in considering government bills. I note that to 
do so, the Chair would first need to establish whether the Minister of 
Justice had acted in accordance with his statuto~ obligations. 
•(1605) 

[Translation] 

That said, while the member for Winnipeg Centre went on to 
admit that there exists no evidence that the Minister of Justice 
deliberately, or even implicitly, gave the House inaccurate infonna
tion, he claimed that there are serious deficiencies in the examination 

and vetting of draft govenunent legislation by the Minister of Justice 
as evidenced by a number of legal challenges to legislation believed 
to be inconsistent with the charter and the Bi11 of Rights . 

[English] 

The member contended that even though the matter is before the 
courts, the sub judice convention does not prevent the House from 
considering this question of privilege, as it is in no way dependent on 
the findings of the court, nor will the debate on the question of 
privilege interfere with the court in carrying out its duties. 
Acknowledging that questions of privilege must be raised at the 
earliest opportunity, the member for Winnipeg Centre assured the 
House that he brought this matter to the attention of the House as 
quickly as he could bring the research together, given the complexity 
of this question of privilege. 

[Translation J 

In response, the Minister of Justice insisted that the matter was not 
raised at the first opportunity since the court action in question was 
filed on December 14, 2012,leaving the member many opportunities 
to have mised this matter in the intervening months-as many other 
members had done in both committees and in the House. Second, the 
minister argued that the Chair has no jurisdiction over questions of 
law, which are for the courts alone to decide. Third, the minister 
suggested that the sub judice convention dictates that since the 
matter is before the courts, the House should allow the courts to 
resolve" the matter before undertaking any debate on the matter. 

[EnglislrJ 

The Minister of Justice noted that the member for Winnipeg 
Centre had failed to provide any evidence that the House and its 
members were in any way impeded in carrying out their duties. The 
minister stated categorically that "this government has never 
introduced any legislation that I believe was inconsistent with the 
Canadian Charter of Rights and Freedoms or the Canadian Bill of 
Rights". 

He went on to remind the House that the member for Winnipeg 
Centre had acknowledged that he had "no evidence,. to suggest that 
the minister provided deliberately inaccurate infonnation to the 
House about government bills. 

[Translation J 

The Chair has listened attentively to members' interventions on 
this matter and it seems to me that this question of privilege involves 
three key points: namely, the timeliness of the question of privilege; 
the sub judice convention; and the Speaker's role in determining 
matters of law. 

[E11g/ishj 

Regarding timeliness, both the member for Winnipeg Centre and 
the opposition house leader explained that it was only after some 
time-consuming initial research that the member felt compelled to 
raise the matter in the fonn of a question of privilege. 

Furthennore, I was interested in the statement of the member for 
Gatineau, who noted that this question of privilege was raised only 
after efforts to consider the matter in committee had failed. 
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While I might come to a different conclusion if the question at 
issue related directly to a specific incident in the House with regard 
to this particular question of privilege, I am satisfied with the 
explanations offered and will not rule this question out of order 
purely on the basis of timeliness. 

The suggestion has also been made that the sub judice convention, 
in and of itself, prevents the consideration of this question of 
privilege at this time. 

House qf Commons Procedure and Practice, second edition, at 
page 627 states: 

The interpretation of this convention is left to the Speaker since no "rule" exists to 
prevent Parliament from discussing a matter which is sub judice. 

[Translation] 

As Speaker, I must endeavour to find a balance between the right 
of the House to debate a matter and the effect that this debate might 
have. This is particularly important given that the purpose of the sub 
judice convention is to ensure that judicial decisions can be made 
free of undue influence. While O'Brien and Bose states on page 628, 
in reference to a March 22, 1983, ruling by Speaker SauvC, 

... the sub judice convention has never stood in the way of the House considering 
a prima facie matter of privilege vital to the publlc intl.li'CSt or to the effective 
operntion of the House nnd its Members. 

it also speaks of another aspect of this convention that is too 
critical to ign_ore when at page 100 it states:. 

The sub judice convention is important in the conduct of business in the House. It 
protects the rights of interested parlles before the courts, l!lld preserves and maintains 
the separation and mutual respect between the legislature and the judiciary. The 
convention ensures that a bahmcc is created between the need for u sepamtc, 
impartial judiciary und free speech. 

[EngliSh} 

Strictly speaking:, in the case before us, while the sub judice 
convention does not prevent debate on the matter, the fact remains 
that the heart of this question of privilege is still before the courts, 
which have yet to make a finding. 1 believe that it would be prudent 
for the House to use caution in taking steps that could result in an 
investigatory process that would, in many ways, run parallel to the 
court proceedings, particularly given that the Minister of Justice and 
Attorney General of Canada is already a party to the court 
proceedings and would be a central figure in any consideration the 
House might give this matter. 

Arguments over the timeliness of the intervention of the member 
for Winnipeg Centre and the ex: tent of the restraints we might choose 
to impose on ourselves because of the sub judice convention are 
ancillary matters. H seems to me that the central element of this 
question of privilege asks the Speaker to determine if the 
government is meeting its obligations under the law, as sel out in 
section 3 of the Canadian Bill of Rights and section 4.l of the 
Department of Justice Act and their relevant regulations. The 
member for Mount Royal distilled this issue down to its fundamental 
element in stating: 

What is rightly before this House, m.iS<:d as a question of privilege, is whether 
minister has satisfied himself of the constitutional compliance of legislation. 

This is the very matter the member for Winnipeg Centre has 
placed before me for my consideration in raising this question of 
privilege. 

Speaker's Ruling 

[Translation] 

Numerous previous Speakers' decisions point to a very clear 
practice for the Chair to follow in instances such as this. ln a ruling 
given by Speaker Fraser, on April 9, 1991, which can be found at 
pages 19233 and 19234 of the House o[Commolls Debates, he said: 

11te Speaker bas no role in Interpreting matters of either a constitutional or legal 
nature. 

In a mling given by Speaker Jerome, on June 19, 1978, which can 
be found at page 6525 of the House of Commons Debates, he 
addressed a complaint that the government of the day may have 
acted illegally. He stated: 

l11e hon. Member also alleges the Government acted illegally in the manner in 
which postal rates hav<J been increased. Hon. Members will be aware that I ha.vc a 
duty to decide qu~stions of order, not of law, and furlhennore, I understand that this 
issue is now before tile courts. In my opinion, therefore, it is an issue to be settled by 
the courts, and tile Chair should not intervene. 

[English] 

House of Commons Procedure and Practice, second edition, at 
page 261, also provides valuable insight. It states: 

...while Speakers must take the Constitution and statutes into account Wilen 
preparing a ruling, numerous Speakers have explained that it is not up to the 
Spankcr to rule on the "constitutionality" or "legality" of measures before the 
House. 

1n a ruling on a similar matter, Speaker Milliken, on April 12, 
2005, at page 4953 of the Debates, did articulate the limited kinds of 
legal or constitutional matters the Chair could rule on. 

He stated at that time: 

What they may decide is whether the terms of a biH are in compliance with a prior 
resolution of this House, a ways- and means motion, for example, or a royal 
recommendation in respect of a money bil!, but beyond that, Speakers do not 
intervene in respect of the constitutionality or othcnvisc of provisions in the bills 
introduced in this House. 

[Translalion 1 

More recently, I have also been called upon to make rulings which 
effectively asked me to interpret the law. On October 24,2011, at 
page 2405 of the Debates, 1 stated: 

... it is important to delineate clearly between interpreting legal provisions of 
statutes-which is not within the purview of the Chair~and ensuring the 
soundness of the procedures and practices of the House when considering 
legislation-which, of course, is the role of the Chair. 

[English] 

Given the Chair's limited scope to consider legal matters, and 
based solely on what is within my purview to consider~ 1 cannot 
comment on the adequacy of the approach taken by the government 
to fulfill its statutory obligations. I can therefore find no evidence 
that the member for Winnipeg Centrets privileges have been 
breached and cannot see how this rises to a matter of contempt. 
Accordingly. I cannot find a prima facie question of privilege. 

I thank all members for their attention. 
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Notice of item 
by one Member. 

More than one 
seconder. 

Appending 
seconders' 
names. 

Similar items. 
Speaker to 
decide. 

Private 
Members' 
Business to 
continue. 

[S.O. 86.1] 

CHAPTER XI 

PRIVATE MEMBERS' BUSINESS 

Notice 

86. (1) Any one Member may give notice of an 
item of Private Members' Business. 

(2) Notwithstanding the usual practices of the 
House, not more than twenty Members may 
jointly second an item under Private Members' 
Business and may indicate their desire to second 
any motion in conjunction with the Member in 
whose name it first appeared on the Notice Paper, 
by so indicating, in writing to the Clerk of the 
House, at any time prior to the item being 
proposed. 

(3) Any names received, pursuant to section (2) 
of this Standing Order, shall be appended to the 
notice or order as the case may be. Once proposed 
to the House, Members' names shall not be added 
to the list of those seconding the said motion or 
order. 

(4) The Speaker shall be responsible for deter
mining whether two or more items are so similar 
as to be substantially the same, in which case he 
or she shall so inform the Member or Members 
whose items were received last and the same shall 
be returned to the Member or Members without 
having appeared on the Notice Paper. 

86.1 At the beginning of the second or a subse
quent session of a Parliament, all items of Private 
Members' Business originating in the House of 
Commons that were listed on the Order Paper 
during the previous session shall be deemed to 
have been considered and. approved at all stages 
completed at the time of prorogation and shall 
stand, if necessary, on the Order Paper or, as the 
case may be, referred to committe"e· and the List 
for the Consideration of Private Members' 
Business and the order of precedence established 
pursuant to Standing Order 87 shall continue from 
session to seSsion. 

63 

CHAPITREXI 

AFFAIRES EMANANT DES DEPUTES 

Avis 

86, (I) Tout depute peut donner avis d'une 
affaire a inscrire aux Affaires Cmanant des 
deputes. 

(2) Nonobstant les pratiques habituelles de Ia 
Charnbre, au plus vingt deputes peuvent appuyer 
conjointement une affaire 6manant des deputes et 
peuvent indiquer qu'ils souhaitent appuyer toute 
motion presentee par lc depute au nom duquel 
!'affaire a d'abord ete inscrite au J<euilleton des 
avis en prevenant lc Greffier de la Chambre par 
ecrit, n'importe quand avant que !'affaire ne soit 
proposee. 

(3) Les noms reyus conformement au para
graphe (2) du present article sont ajoutes a !'avis 
ou a l'ordre, selon le cas. Une fois !'affaire pro
pos6e a Ia Chambre, les noms des dCputCs ne sont 
pas ajoutes a la liste des appuyeurs de la motion 
ou de l'ordre en question. 

(4) Le President a Ia responsabilitC de decider 
si deux affaires ou plus se ressemblent assez pour 
etre substantiellement identiques. II en informe 
alors les d6put6s dont !'affaire a 6t6 reyue en 
demier et ladite afl'aire leur est retoum6e sans 
a voir paru au Feuilleton des avis. 

86.1 Au debut de Ia deuxieme session d'une 
16gislature au d'une de ses sessions subsequentes, 
toutes Ies atfaires ernanant des deputes venant de 
Ia Chambre des communes qui etaient inscrites au 
Feuilleton au cours de la session precedente sont 
n§putees avoir 6t6 examinees et approuvCes a 
toutes les Ctapes franchies avant Ia prorogation et 
sont inscrites, si necessaire, au Feuilleton ou, 
selon le cas, renvoy6es en comit6, et la Listc 
portant examen des afl'aires ernanant des deputes 
et l'ordre de priorite etabli conformCment a 
!'article 87 du RCglement sont maintenus d'une 
session a l'autrc. 

Janvier2014 

Avis d'une 
affaire par un 
depute. 

Plus d'un 
appuyeur, 

Noms des 
appuyeurs 
ajout6s. 

Affaires 
semblables. 
Le l'r6sident 
decide. 

Atfaircs 
6manant des 
dCputes 
maintenucs. 

[Art. 86.1] 
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Reinstatement of 
Senate public 
bills after 
prorogation. 

Member not to 
lose place on 
List. 

E~tab!ishing List 
and order of 
precedence at 
begi_nning of 
sesswn. 

Ineligible 
Members. 

Members 
becoming 
eligible 

[S.O. 87.(1 )] 

86.2 (1) During the first sixty sitting days of the 
second or subsequent session of a Parliament, 
whenever a private Member proposing the first 
reading of a bill brought from the Senate pursuant 
to Standing Order 69(2) states that the bill is in the 
same form as a Senate public bill that was before 
the House in the previous session and the Speaker 
is satisfied that the bill is in the same fOrm as at 
prorogation, notwithstanding Standing Order 71, 
the bill shall be deemed to have been considered 
and approved at all stages completed at the time of 
prorogation and shall stand, if necessary, on the 
Order Paper pursuant to Standing Order 87 after 
those of the same class, at the same stage at which 
it stood at the time of prorogation or, as the case 
may be, referred lo committee, and with the 
votable status accorded to it pursuant to Standing 
Order 92(1) during the previous session. 

(2) A Member shall not lose his or her place on 
the List for the Consideration of Private MemM 
hers' Business by virtue of sponsoring a Senate 
public bill or a private bill, but no Member may 
sponsor more than one such bill during a 
Parliament. 

Order of Precedence 

87. (l)(a)(i) At the beginning of the first 
session of a Parliament, the Clerk of the House, 
acting on behalf of the Speaker, shall, after notifyM 
ing all Members of the time, date and place, conw 
duct a random draw of the names of all Members 
of the House to establish the List for the Consiw 
deration of Private Members' Business, and, on 
the twentieth sitting day following the draw, the 
first thirty names on the List shall, subject to 
paragraph (c) of this Standing Order, constitute 
the order of precedence. 

(ii) Pollowing the draw referred to in subM 
paragraph (i) of this section, the names of the 
Speaker, the Deputy Speaker, Ministers and 
Parliamentary Secretaries, who are ineligible 
by virtue of their offices, shall be dropped to 
the bottom of the List for the Consideration of 
Private Members' BUsiness, where they will 
remain as long as they hold those offices. 

(iii) Members who become eligible during the 
course of a Parliament shall be added to the 
bottom of the eligible names on the List for 
the Consideration of Private Members' BusiM 
ness, provided that their position sha!l be 
detem1ined by a draw if more than one Mem
ber becomes eligible on a given day. 
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86.2 (1) Durant les soixante premiers jours de 
sCance de Ia deuxi6me session d'unc ICgislature 
ou d'une de ses sessions subsCquentes, lorsqu'un 
depute proposant Ia premiere lecture d'uo projet 
de loi emanant du senat conformement a !'article 
69(2) du Reglement declare que le projet de loi 
est identique a un projet de loi d'interet public 
Cmanant du SCnat que Ia Chambre a Ctudie au 
cours de Ia session precedente et que le President 
convient que le textc du pro jet de loi est in change 
par rapport a Ia version a ['6tude au moment de Ia 
prorogation, nonobstant !'article 71 du 
Reglcment, le projet de loi est repute avoir Ct6 
examine et approuve a toutes les etapes franchies 
avant Ia prorogation et est inscrit, si nCeessaire, 
au Feui/leton, conformement a !'article 87 du 
Reglement aprf:s ceux de la m8me cat6gorie, a 
1'6tape oU il se trouvait au moment de Ia 
prorogation ou, le cas 6cheant, renvoyC en 
comitC, et avec Ia dCsignation qui lui avait etc 
aceordee conformCmcnt a l'atiicle 92(1) du 
Reglement au cours de Ia session precCdente. 

(2) Le depute qui parraine un projet de loi 
d'interet public emanant du senat ou un projet de 
loi d'interet prive conserve son rang dans Ia Listc 
portant examen des affaires Cmanant des dCputCs, 
mais un depute ne pcut parrainer de projet de loi 
de ce genre qu'une seule fois par legislature. 

Ordrc de priorite 

87. (l)a)(i) Au dCbut de Ia premiere session 
d'une !Cgislature, le Greffier de Ia Chambre, 
apres a voir informC tousles deputes de l'heure, de 
la date et du lieu du tirage, tire au sort, au nom du 
President, les noms des deputes de Ia Chambre en 
vue d'Ctablir Ia Liste portant examen des affaires 
6manant des deputes, et, le vingtif:me jour de 
seance suivant Ia date du tirage, les trente 
premiers noms figurant dans Ia Liste constituent, 
conformCment a l'alinea c) du prCsent article, 
l'ordre de priorite. 

(ii) Apres le tirage au sort visC au sous-alinCa 
(l)a)(i) du prCsent article, les noms du Presi
dent et du Vice-president de Ia Chambre, des 
ministres et des secretaires parlementaires, 
tous dCputCs qui ne peuvent soumettre 
d'affaires a Ctudier en raison de Ia charge 
qu'ils occupent, sont port6s au bas de Ia Liste 
portant cxamen des affaires 6manant des 
deputes ct y restent tant que les deputes en 
question occupent leur charge. 

(iii) Les noms des dCput6s qui deviennent 
admissibles au cours d'une 16gislature sont 
inserits a Ia fin de Ia liste des noms des 
deputCs admissibles, dans Ia Liste portant 
cxamen des affaires Cmanant des dCputCs, et 
lorsque plus d'un depute deviellllent admis
sibles le meme jour, leur rang dans Ia liste est 
dCtermine par tirage au sort. 
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(b) Not later than the ordinary hour of daily 
adjournment on the second sitting day after the 
day on which the order of precedence is 
established or replenished, each Member whose 
name has been newly placed in the order of 
precedence, and who has given notice of more 
than one item, shall file with the Clerk an 
indication as to which item is to be placed in the 
order of precedence. If a Member does not file 
such an indication within the time specified, the 
first bill standing on the Order Paper in the 
name of that Member under Private Members' 
Business will be included in the order of 
precedence. Where there are no bills standing 
in the name of the Member, the first motion 
standing in the name of that Member shall be 
selected or, if required, the first motion in the 
name of that Member under the heading 
"Notices ofMotions (Papers)." 

(c)(i) In order to be placed in the order of 
precedence pursuant to paragraph (a) of this 
Standing Order, a Member must have a notice 
of motion on the Order Paper or Notice Paper 
or a bill on the Order Paper set down for 
consideration at the second reading stage. 

(ii) If at the end of the time provided for in 
paragraph (b) of this Standing Order, a 
Member whose name is in the order of 
precedence does not have a notice of motion 
on the Order Paper or Notice Paper, or a bill 
set down on the Order Paper for 
consideration at second reading stage, then 
the name of the Member shall be dropped 
from the List for Consideration of Private 
Members' Business. 

(d) Not later than the ordinary hour of daily 
adjournment on the second sitting day after the 
day on which the order of precedence is esta~ 
blished or replenished, a Member whose name 
has been placed in the order of precedence may 
indicate that he or she wishes to have his or her 
item designated non~votable by informing the 
Clerk in writing. 

(2) The Clerk of the House, acting on behalf of 
the Speaker, shall, when necessary- during a 
Parliament, replenish the order of precedence with 
the names of the next fifteen Members on the List 
for the Consideration of Private Members' Busi~ 
ness. 

(3) If during the course of a Parliament, there 
are fewer than fifteen eligible names remaining on 
the List for the Consideration of Private Mem~ 
hers' Business, the Clerk, acting on behalf of the 
Speaker shall, after notifying all Members of the 
time, date and place, conduct a random draw of 
the names of all Members of the House to esta~ 
blish a new List for the Consideration of Private 
Members' Business. 

(4) The establishment of an order of precedence 
for Private Members' Business shall not be 
construed so as to prevent Members from giving 
notice of items of Private Members' Business. 

b) Au plus tard a l'heure ordinaire de !'ajoume~ 
ment quotidien le deuxiCme jour de seance 
suivant le jour oU l'ordre de prioritC a ete etabli 
ou complete, chaque dCputC dont le nom a CtC 
ajoutC a l'ordre de prioritC et qui a donne avis 
de plus d'une affaire doit indiqucr au Grenier, 
par Ccrit, celle de ses affaires qui doit etre 
placCe dans l'ordre de priorite. Si un dCpute ne 
donne pas cette indication dans le delai prevu, 
le premier projet de loi inscrit en son nom au 
Feuilleton, sous Ia rubrique des Affaires 
Cmanant des dCputCs, sera inclus dans l'ordre 
de priorite. Si aucun projet de loi n'est inscrit 
au nom du depute, la premiere motion inscrite a 
son nom, au si necessaire, la premiere motion 
inscrite en son nom souS la rubrique «Avis de 
motions (documents)» sera choisie. 

c)(i) Pour pouvoir etre inscrit dans l'ordre de 
priorite en vertu de l'alinea a) du present 
article, un depute doit avoir fait inscrire a son 
nom un avis de motion au Feuilleton ou au 
Feuilleton des avis ou un projet de loi a etudier 
en deuxieme lecture au F euilleton. 

(ii) Si, au terme du delai defini a l'alinea b) 
du prCsent paragraphe, le dCputC dont le nom 
figure a l'ordre de priorite n'a pas fait 
inscrire un avis de motion au Feui!leton ou 
au Feui!leton des avis, ou n'a pas un projet 
de loi a etudier en deuxieme lecture au 
Feuilleton, le nom dudit depute est rayC de Ia 
Liste portant examen des affaires Cmanant 
des deputes. 

d) Au plus tard :1 l'heure ordinaire de l'ajour~ 
nement quotidien le deuxieme jour de seance 
suivant le jour oU l'ordre de priorite est Ctabli 
ou complete, le depute dont le nom a ete inscrit 
dans l'ordre de priorite peut aviser le Greffier 
par Ccrit qu'il souhaite voir son affaire designee 
non votable. 

(2) Au besoin, au cours d'une legislature, le 
Greffier de Ia Chambre, agissant au nom du 
PrCsident, complete l'ordre de priorite en y inscri~ 
vant les noms des quinze deputes qui suivent dans 
la Liste portant examen des affaires emanant des 
dCputes. 

(3) S'il arrive, au coors d'une legislature, que Ia 
Liste portant examen des affaires emanant des 
deputes compte mains de quinze noms de deputes 
admissibles, le Greffier, apres avoir informe tous 
les deputes de l'heure, de Ia date et du lieu du 
tirage, tire au sort, au nom du President, les noms 
des dCputes de Ia Chambre pour renouveler Ia 
Liste portant examen des affaires emanant des 
deputes. 

(4) L'Ctablissement d'un ordre de priorite pour 
les Affaires emanant des deputes n'empeche pas 
les deputes de donner avis d'affaires emanant des 
deputes. 
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(5) The House shall not consider any order for 
the second reading and reference to a standing, 
special or legislative committee or for reference to 
a Committee of the Whole House of any bill, nor 
any Notices of Motions or Notices of Motions 
(Papers) unless the said item has been placed in 
the order of precedence. 

88. Deleted (June 30, 2005). 

89. The order tOr the first consideration of any 
subsequent stages of a bill already considered 
during Private Members' Business, of second 
reading of a private bill and of second reading of a 
private Member's public bill originating in the 
Senate shall be placed at the bottom of the order 
of precedence. 

90. Except as provided pursuant to Standing 
Order 96, after any bill or other order standing in 
the name of a private Member has been consider
ed in the House or in any Committee of the Whole 
and any proceeding thereon has been adjourned or 
interrupted, the said bill or order shall be placed 
on the Order Paper for the next sitting at the 
bottom of the order of precedence under the 
respective heading for such bills or orders. 

91. Notvvithstanding Standing Order 30(6), the 
consideration of Private Members' Business shall 
be suspended and the House shall continue to con
sider any business befOre it at the time otherwise 
provided for the consideration of Private Mem
bers' Business until an order of precedence is esta
blished pursuant to Standing Order 87(1). 

91.1 (I) At the beginning of the first session of 
a Parliament, and thereafter as required, the 
Standing Committee on Procedure and House 
Affairs shall name one Member from each of the 
parties recognized in the House and a Chair from 
the government party to constitute the 
Subcommittee on Private Members' Business, 
which shall be empo-wered to meet forthwith after 
the establishment or replenishment of the order of 
preredence to determine whether any of the items 
placed in the order of precedence are non-votable 
according to the criteria adopted by the Standing 
Committee on Procedure and House ..Mfairs, 
provided that no item shall be considered by the 
House unless the condition set out in section (2) 
of this Standing Order or one of the conditions in 
Standing Order 92(1)(b) has been satisfied. If 
necessary, the item shall be dropped to the bottom 
of the order of precedence. 

(2) After it has met pursuant tr> section (I) of 
this Standing Order~ the Subcommittee on Private 
Members' Business shall forthwith deposit with 
the clerk of the Standing Committee on Pmcedure 
and House Affairs a report recommending that the 
items listed therein, which it has d.etennined 
shOuld not be designated non~votab1e, be 
considered by tbe House, and that report, which 
shall be deemed to have been adopted by the 
Standing Committee on Procedure and House 
Affairs, shall be presented to the House at the next 
earliest opportunity as a report of that Committee 
and shall be deemed concurred in as soon as it is 
presented. 
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(5) La Chambre ne prend en consideration 
aucun ordre portant deuxieme lecture et renvoi 
d'un projet de Joi a un comite permanent, special 
ou tegislatif, ou a un comite plenier de Ia Cham~ 
bre, ni aucun avis de motion ni avis de motion 
(documents), sauf si ladite affaire fait partie de 
l'ordre de priorite. 

88. Supprime (/e 30 juin 2005). 

89. L'ordre portant examen pour Ia premiere 
fois soit, a une etape subs6quente, d'un projet de 
loi deja etudi6 sous Ia rubrique des Affaires 
emanant des deputes, soit de Ia deuxieme lecture 
d'un projet de loi d'interet prive, soit de Ia deux
ieme lecture d'un projet de loi d'interet public 
emanant d' un d6put6 qui a pris naissance au 
senat, est place au bas de l'ordre de priorite. 

90. Sauf dans les cas prevus a !'article 96 du 
RCglement, apres que Ia Chambre ou un comite 
p!enier a etudie un projet de loi ou un autre ordre 
Cmanant d'un depute et que toute deliberation ace 
sujet a ete ajoumee ou interrompue, !edit projet 
de loi ou ordre est inscrit au Feuilleton de Ia 
seance suivante, au bas de l'ordre de priorite, 
sous Ia rubrique respectivement assignee a ces 
pro jets de loi ou ordres. 

91. Nonobstant !'article 30(6) du RCglement, Ia 
prise en consideration des Affaires 6manant des 
d6put6s est suspendue et Ia Chambre continue 
d'etw;lier toute affaire dont elle 6tait saisie a 
l'heure · autrement prevue pour Ia prise en consi
deration des Atfaires emanant des deputes jusqu'a 
ce que l'ordre de priorite soit etabli conform6ment 
au paragraphe 87(1) du RCglement. 

91.1 (I) Au dt!ibut de Ia premiCre session d'une 
legislature et au besoin par Ia suite, le Comit6 
permanent de Ia procedure et des affaires de Ia 
Chambre constituc le Sous-comitC des affaires 
6manant des d6put6s en y nommant un membre 
de chacun des partis reconnus a Ia Chambre et un 
president du parti ministeriel. Le Sous~comite est 
habilite a se reunir des que l'ordre de priorite a 
ete t!itabH ou complete afin de d&:ider si les 
affaires jnscdtes dans l'ordre de priorite sont non 
votabtes d'apres les c.rileres etablis par le Comite 
permanent de la procedure et des affiUres de Ia 
Chambre. Toutefois, seulcs les affaires qui 
remplissent les conditions t\noncees au 
paragraphe (2) du present article ou au mains une 
des conditions enoncees a l'alinea 92(1)b) 
peuvent Stre examinees par Ia Chambre. Si 
necessaire, !es affaires retombent au bas de 
l'ordre de priorite. 

(2) Apres s'8tre reuni confunnement au 
paragraphe (I) du pr6sent article, te Sous~comite 
des affaires emanant des <!eput<\s depose aupn!s 
du greffier du ComitO permanent <le Ia procedure 
et des affaires de Ia Chambre un rapport 
recommandant i la Chambre d'examiner tes 
affaires qui, seion le Sous~comit-15, ne devraient 
pas etre dCsign!Ses non votables. Ce rapport, qui 
est r6putC adopte par le Comitt\ permanent de Ia 
procedure et des affaires de Ia Chambre, est 
pr6sente a Ia Chambre a Ia premiere occasion et 
repute ado pte des sa presentation. 
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92. (I )(a) When the Subcommfttee agrees that 
an item of Private Members' Business originating 
in the House of Conunons, or a Senate public bill 
which is· similar ta a biU voted on by the House in 
the same Parliament. should .be designated as non
votable, it shall forthwith deposit a report of its 
decision with the clerk of the Standing Commi-ttee 
on Procedure and House Affairs. 

(b) When the Subcommittee on Private Mem
bers' Business has reported that an item should 
be designated non-votable pursuant to para
graph (a) of this Standing Order, the item may 
be considered by the House only after: 
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(i) a final decision on the votable status of the 
item has been made pursuant to section ( 4) of 
this Standing Order; or 

(ij) the sponsor of the item has waived the 
right to appeal by so notifYing the Speaker in 
writing. 

Appearance of (2) Within five sitting days of the deposit of a 
sponsor. report referred to in paragraph (l)(a) of this 

Standing Order, the sponsor of an item that is the 
object of the report shall have the opportunity to 
appear before the Standing Committee on 
Procedure and House Affairs and to provide a 
written submission to the Committee to explain 
why the item shoUld be votable. 

Report to House. (3)(a) Where the Standing Committee on 

Filing of appeal. 

[S.O. 92.(4)] 

Procedure and House Affairs, following 
proceedings pursuant to section (2) of this 
Standing Order, concurs in the report of the 
Subcommittee on Private Members' Business, it 
shall report that decision to the House forthwith, 
and, notwithstanding Standing Order 54, no 
notice of. a motion to concur in· the Committee's 
report shall be receivable. 

(b) Where the Standing Committee on Proce~ 
dure and House Affairs, following proceedings 
pursuant to section (2) of this Standing Order, 
does not concur in the report of the Sub~ 
committee on Private Members' Business and is 
of the opinion that the item should remain 
votable, it shall report that decision to the 
House forthwith, and the report shall, upon 
presentation, be deemed concurred in. 

(4)(a) Where a report pursuant to paragraph 
(3)(a) of this Standing Order has been presented 
to the House, tht sponsor of the item which is the 
object of the report may appeal the decision of the 
Committee by filing with the Speaker within five 
sitting days of the presentation of the said report, a 
motion to that effect signed by the sponsor and 
five other Members of the House representing a 
majority of the recognized parties in the House, 
and, if no appeal is filed with the Speaker during 
the period provided for in this paragraph, or if the 
sponsor has waived the right to appeal by so 
notifYing the Speaker in writing, the report is 
deemed adopted. 

92. (!)a) Lorsque 1e Sous·comite convient 
qu'une affaire emanant d'un depute presentee a Ia 
Chambre des communes, ou un projet de loi 
d•interet public emanant du senat qui est 
identique a un projet de loi ddj:i mis aux voix a la 
Cbambre au cours de Ia legislature. doivent Ctre 
d8signCs non votables, i1 ptesente immediatement 
au greffier du CominS permanent de Ia procedure 
et des affaires de Ja Chambre un rapport avisant 
te Comite de sa decision. 

b) Lorsque Je Sous~comite des affaires ema~ 
nant des deputes designe une ~ affaire non 
votable eonformement a l'•ilinea a) du present 
paeagrephe, ladite affaire ne peut i!tJe examinea 
par Ia Cbambre que si : 

(i) une decision finale a ete rendue au sujet de 
fa votabilitC de ladite affaire oonfonnement au 
paragraphe (4) du presetll article; 

(ii) son parrain a signifi6 par ecrit au Presi
dent qu'il renonce a son droit d'appel aupri:s 
de Ia Chambre. 

(2)_ Dans les cinq jours de seance suivant Ia 
presentation du rapport vise a l'alin6a (l)a) du 
present article, le parrain de !'affaire qui fait 
l'objet du rapport peut comparaitre devant le 
Comite permanent de la procedure et des affaires 
de Ia Chambre et presenter des arguments par 
6crit pour lui expliquer pourquoi il estime que 
!'affaire devrait pouvoir etre mise aux voix. 

(3)a) Lorsque le Comit6 permanent de Ia 
procedure et des affaires de Ia Chambre, apri:s Ia 
comparution visee au paragraphe (2) du present 
article, adopte le rapport du Sous-comit6 des 
affaires Cmanant des deputes, il fait imm6diate
ment rapport de sa dt'icision a la Chambre et, 
nonobstant !'article 54, aucune motion pour 
adopter le rapport du comitC n'est recevable. 

b) Lorsque Je Comite permanent de Ia proce~ 
dure et des affaires de Ia Chambre, apres la 
comparution vis6e au paragraphe (2) du present 
article, n'adopte pas le rapport du Sous~comite 
des affaires emanant des d6put6s et est d'avis 
que !'affaire devrait demeurer votable, il fait 
immediatement rapport a Ia Chambre de sa 
decision. Ce rapport est repute adopte sur pre~ 
sentation. 

(4)a) Lorsque le rapport vise a l'alin6a (3)a) du 
present article est pr6sente a Ia Chambre, le 
parrain de !'affaire qui en fait I' objet peut appeler 
de Ia d6cision du Comit6 en soumettant au 
Pr6sident, dans les cinq jours de seance suivant Ia 
presentation du rapport, une motion d'appcl 
signee par lui et cinq autres deputes representant 
la majorite des partis reconnus a Ia Charnbre. Si 
aucune motion d'appel n'est soumise au President 
dans te d6lai prevu au present paragraphe, ou si le 
parrain signifie par 6crit au Prt!sident qu'il 
renonce a son droit d'appel aupres de la 
Chambre, le rapport est repute adopt6. 
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(b) Where the Speaker is satisfied that a motion 
in appeal filed pursuant to paragraph (a) of this 
section is in conformity with the Standing 
Orders, he or she shall inform the House to that 
effect and shall cause a vote on the appeal to be 
held by secret ballot during the hours of sitting 
of the House on two sitting days to be 
designated by the Speaker, during which time 
Members may deposit their completed ballot 
papers in the ballot box placed on the Table for 
that purpose. 

92.1 (I) Where a report pursuant to Standing 
Order 92(3)(a) has been presented to the House, 
the sponsor of the item that has been designated 
non-votable may, within five sitting days of the 
presentation of the said report, give written 
notice of his or her intention to substitute 
another item of Private Members' Business fOr 
the item designated non-votable. 

(2) When notice has been given pursuant to 
section (l) of"this Standing Order, the sponsor 
of the item who has other notices of motion on 
the Order Paper or Notice Paper or bills on the 
Order Paper set dovm fOr consideration at the 
second reading stage shall, when forwarding 
that notice, inform the Clerk which of his or her 
items is to replace the non-votable item in the 
order of precedence and, notwithstanding any 
other Standing Order, that item shall retain its 
place in the order of precedence and shall 
remain subject to the application of Standing 
Orders 86 to 99. 

(3) When notice has been given pursuant to 
section (1) of this Standing Order, the sponsor 
of the item who does not have a notice of 
motion on the Order Paper or Notice Paper or a 
bill on the Order Paper set down for 
consideration at the second reading stage shall, 
within 20 days of the deposit of the report 
pursuant to Standing Order 92(3)(a), have 
another notice of motion on the Order Paper or 
Notice Paper or a bill on the Order Paper set 
down for consideration at the second reading 
stage and, notwithstanding any other Standing 
Order, that item shall-be placed at the bottom of 
the order of precedence and shall remain subject 
to the application of Standing Orders 86 to 99. 

(4) If at the end of the time provided for in 
section (3) of this Standing Order, the Member 
whose name is in the order of precedence does 
not have a notice of motion on the Order Paper 
or Notice Paper, or a bill set down on the Order 
Paper for consideration at second reading stage, 
then the name of the Member shall be dropped 
from the Order Paper. 

93. (l)(a) Except as provided for in Standing 
Order 96(1), unless previously disposed of, bills at 
the second reading stage or motions shall receive 
not more than two hours of consideration and, 
unless previously disposed of, an item having 
been once considered, shall be dropped to the 
bottom of the order of precedence and again 
considered only when it reaches the top of the said 
order. 
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b) Lorsque le President de Ia Chambre estime 
que Ia motion d'appel soumise en vertu de 
I' alinea a) du present paragraphe est conforme 
au Rt':glement, il en informe Ia Chambre et 
ordonne Ia tenue d'un vote secret sur l'appel 
pendant les heures de seance de Ia Chambre des 
deux jours de seance designes par le President, 
au cours desquels les deputes peuvent deposer 
leurs bulletins de vote dUment remplis dans 
I 'urne placee a cette fm sur le Bureau. 

92.1 (t) Lorsqu'un rapport conformement a 
l'alinea 92(3)a) du Reglement est presente a Ia 
Chambre, le parrain de !'affaire designee non 
votable peut, dans les cinq jours de seance 
suivant la presentation du rapport, donner avis 
6crit de son intention de remplacer !'affaire 
designee non votable par unc autre affaire 
emanant d'un depute. 

(2) Lorsqu'un avis a ete donne 
conformement au paragraphe (1) du present 
article, le parrain de !'affaire qui a fait inscrire a 
son nom d'autres avis de motion au Feuilleton 
ou au Feuil!eton des avis ou des pro jets de loi a 
etudier en deuxieme lecture au Feuil/eton doit, 
lorsqu'il transmet ledit avis, indiquer au 
Greffier celle de ses affaires qui doit remplacer 
l'affaire non-votable dans l'ordre de priorite et, 
nonobstant tout autre article du reglement, cette 
affaire conserve son rang dans l'ordre de 
priorite et demeure sujette a {'application des 
articles 86 a 99 du Rt':glemcnt. 

(3) Lorsqu'un avis a cite donne 
conformemcnt au paragraphe (I) du present 
article, le parrain qui n'a pas fait inscrire a son 
nom d'autres avis de motion au Feuilleton ou 
au Feuilleton des avis ou des projets de loi a 
etudier en deuxieme lecture au Feuilleton doit, 
dans les 20 jours suivant Ia presentation du 
rapport conformement a l'aiin6a 92(3)a) du 
Reglement, avoir fait inscrire a son nom un avis 
de motion au Feuil/eton ou au Feuilleton des 
avis ou avoir un projet de loi a etudier en 
deuxieme lecture au Feuilleton et, nonobstant 
tout autre article du reglement, cette affaire do it 
etre inscrite au bas de l'ordre de priorite et 
demeure sujette a !'application des articles 86 a 
99 du Reg!ement. 

(4) Si, au tcrme des delais definis au 
paragraphe (3) du present article, lc depute dont 
le nom figure a l'ordre de priorite n'a pas fait 
inscrire un avis de motion au Feui/leton ou au 
reuil/eton des avis ou n'a pas un projet de loi a 
etudier en deuxieme lecture au Feuilleton, le 
nom dudit depute est raye du Feui/leton. 

93. (l)a) Sauf disposition contraire de !'article 
96(1) du Reglement, a mains qu'on en ait dispose 
plus t6t, les pro jets de loi a !\:§tape de Ia deuxiCme 
lecture ou les motions sont pris en consideration 
durant au plus deux heurcs et, a mains qu'on en 
ait dispose plus t6t, une affaire qui a ete· abordee 
une fois rctombe au bas de l'ordre de priorite et 
n'est prise en consideration de nouveau que lors
qu'elle parvient au sommet de l'ordre de priorite. 
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Provided that, unless otherwise disposed ot: at the 
end of the time provided tbr the consideration of 
the said item, any proceedings then before the 
House shall be interrupted and every question 
necessary to dispose of the motion or of the bill at 
the second reading stage, shall be put forthwith 
and successively without further debate or 
amendment 

(b) Any recorded division on an item of Private 
Members' Business demanded pursuant to 
Standing Order 45(1) shall be deferred to the 
next Wednesday, immediately before the time 
provided for Private Members' Business. 

(2) At least ten sitting days shall elapse 
between the first and second hour of debate on 
items referred to in section (I) of this Standing 
Order. 

(3) Amendments to motions and to the motion 
for the second reading of a bill may only be 
moved with the consent of the sponsor of the item. 

94. (l)(a) The Speaker shall make all arrange
ments nccessmy to ensure the orderly conduct of 
Private Members' Business including: 

(i) ensuring that all Members have not less 
than twenty-four hours' notice of items to be 
considered during "Private Members' Hour"; 
and 

(ii) ensuring that the notice required by 
subparagraph (i) of this paragraph is published 
in the Notice Paper. 

(h) In the event of it not being possible to 
provide the twenty-four hours' notice required 
by subparagraph (i) of this section, "Private 
Members' Hour" shall be suspended tOr that day 
and the House shall continue with or revert to 
the business befOre it prior to nprivate Members' 
Hour" until the ordinary hour of daily adjoUrn
ment. 

(2)(a) When a Member has given at least 
forty-eight hours' written notice that he or she is 
unable to be present to move his or her motion 
under Private Members' Business on the date 
required by the order of precedence, the 
Speaker, with permission of the Members 
involved, may arrange tbr an exchange of 
positions in the order of precedence with a 
Member whose motion or bill has been placed 
in the order of precedence, provided that, with 
respect to the Member accepting the exchange, 
all of the requirements of Standing Order 92 
necessary for the Member's item to be called for 
debate have been complied with. 

(b) In the event that the Speaker has been 
unable to arrange an exchange, the House shall 
continue with the business before it prior to 
"Private Members' Hour." 
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ToutetOis, a mains qu'on en ait dispose plus tOt, a 
Ia tin de la periode prevue pour I'etude des 
affaires emanant des deputes, le President inter
rompt toute deliberation dont Ia Chambre est 
alors saisie et met aux voix, sur-Je-charnp et 
successivernent sans autre debat ni amendement, 
toute question nCcessaire en vue de disposer de la 
motion ou du projet de loi a l'etape de la 
deuxiCme lecture. 

b) Tout vote par appel nominal sur une affaire 
emanant d'un dCpute demande en vertu du 
paragraphe 45(1) du RCglement est differe au 
mercredi suivant juste avant la pCriode prevue 
pour les affaires emanant des deputes. 

(2) II doit s'ecouler au mains dix jours de 
seance entre [a premiCre et Ia deuxiCmc heure de 
debat sur une affaire vis6e au paragraphe (1) du 
present article. 

(3) II ne peut etre propose d'amendement a une 
motion ou a une motion portant deuxiCme lecture 
d'un projet de loi qu'avec l'autorisation du 
parrain de Ia mesure. 

94. (l)a) Le Pr6sident prend toutes [es disposi~ 
tions necessaires pour assurer le dCroulement 
ordonne des affaires Cmanant des deputes en 
s'assurant notamment : 

(i) que taus les deputes aient au mains vingt
quatre heures d'avis au sujet des affaires qui 
seront abordees au cours de l'heure rCservee 
aux affaires emanant des deputes; 

(ii) que !'avis requis en vertu du sous-alin6a 
(i) du present alinCa soit publiC dans le 
Feuilleton des avis. 

h) Lorsqu'il est impossible de fournir l'avis de 
vingt-quatre heures requis en vertu du paragra
phe (l)a)(i) du present miicle, l'heure n!servee 
aux affaires Cmanant des deputes est suspendue 
pour la journee et Ia Chambre poursuit !'etude 
des affaires dont elle Ctait alors saisie, ou y 
revient, jusqu'ii l'heurc · ordinaire de l'ajourne
ment quoti~ien. 

(2)a) Lorsqu'un depute a donnC, par ecrit, 
avis d'au mains quarante-huit heurcs qu'il sera 
incapable de presenter sa motion sous Ia 
rubrique des Affaircs emanant des d6put6s a Ia 
date requise par l'ordre de priorite, le President 
peut, avec Ia permission des d6putes en cause, 
prendre des dispositions pour qu'il soit procedC 
a un echange de positions sur l'ordre de prioritC 
avec un dCpute dont la motion ou le projet de 
loi figure sur l'ordre de priorit6, pourvu que, 
quant au depute ayant accept6 I'Cchange de 
positions, les exigences de l'miicle 92 du 
RCglement pennettant la mise en delibCration 
de son affaire soient respcctees. 

h) Si le President n'a pas pu organiser un 
echange, la Chambre poursuit l'examen des 
afl'aires dont elle etait saisie avant l'heure 
consacree aux affaires emanant des deputes. 
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(c) When an item is placed at the bottom of the 
order of precedence pursuant to Standing Order 
42(2) or 94(2)(b), that shall be indicated on the 
Order Paper by marking the item with an 
asterisk and 

(i) the sponsor shall be prohibited from 
requesting an exchange pursuant to Standing 
Order 94(2)(a); and 

(ii) notwithstanding the provisions of 
Standing Order 42(2), if the item is not 
proceeded with when next called, it shall be 
dropped from the Order Paper. 

95. (1) When an item 'of Private Members' 
Business that is votable is under consideration, the 
Member moving the motion shall speak for not 
more than fifteen minutes followed by a five 
minute period for questions and comments. 
Thereafter, no Member shall speak for more than 
ten minutes. The Member moving the motion 
shall, if he or she chooses, speak again for not 
more than five minutes at the conclusion of the 
second hour of debate, or earlier if no other 
Member rises in debate. 

(2) When an item of Private Members' Business 
that is not votable is proposed, the Member 
moving the motion shall speak for not more than 
fifteen minutes. Thereafter, no Member shall 
speak for more than ten minutes for a period not 
exceeding forty minutes. After forty minutes, or 
earlier if no other Member rises in debate, the 
Member moving the motion shall, if he or she 
chooses, speak again for not more than five 
minutes and thereby conclude the debate. 

(3) No dilatory motion shall be allowed during 
Private Members' Business. 

96. (1) The proceedings on any item of Private 
Members' Business which has been designated 
non-votable pursuant to Standing Orders 87(1 )(d) 
or 92 shall expire when debate thereon has been 
concluded or at the end of the time provided for 
the consideration of such business on that day and 
that item shall be dropped from the Order Paper. 

(2) The dropping of an item pursuant to section 
(1) of this Standing Order shall not be considered 
a decision of the House. 

97. (1) Notices of motions for the production of 
papers shall be placed on the Order Paper under 
the heading "Notices of Motions for the Pro
duction of Papers." All such notices, when called, 
shall be forthwith disposed of; but if on any such 
motion a debate be desired by the Member pro
posing it or by a Minister of the Crown, the 
motion will be transfened by the Clerk to the 
order of "Notices of Motions (Papers)." 
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c) Lorsqu'une affaire est inscrite au bas de 
l'ordre de priorite en vertu du paragraphe 42(2) 
ou de l'alinea 94(2)6) du Reglement, on le 
signale au Feuilleton en Ia marquant d'un 
asterisque, auquel cas 

(i) son parrain ne peut demander d'echange 
en vertu de l'alinea 94(2)a) du Ri::glement; 

(ii) nonobstant les dispositions du paragraphe 
42(2), si !'affaire n'est pas mise a !'etude a 
son appel suivant, elle est radiee du 
Feuilleton. 

95. (1) Quabld Ia Chambre etudie une affaire 
Cmanant des deputes faisant !'objet d'un vote, le 
depute qui propose Ia motion a 1'6tude peut parler 
pendant quinze minutes au plus suivies d'une 
pCriode de cinq minutes pour les questions et 
commentaires. Par Ia suite, aucun depute ne peut 
parler pendant plus de dix minutes. Toutefois, le 
d6pute qui propose ladite motion peut, s'il le 
dCsire, parler encore pendant cinq minutes au plus 
a Ia fin de Ia deuxieme heure de dCbat, ou plus tOt 
si aucun autre depute ne se lCve pour debattre. 

(2) Quand une affaire Cmanant des deputes qui 
nc fait pas !'objet d'un vote est proposee, le 
depute qui propose Ia motion peut parler pendant 
au plus quinze minutes. Par Ia suite, aucun depute 
ne peut parler pendant plus de dix minutes durant 
une p6riode n'exc6dant pas quarante minutes. A 
la fin des quarante minutes, ou plus tOt si aucun 
autre depute ne se !Cve pour prendre Ia parole, le 
dCpute qui propose ladite motion peut, s'il le 
desire, parler a nouveau pendant au plus cinq 
minutes mettant ainsi fin au dCbat. 

(3) Aucune motion dilatoire n'est recevable 
durant les Affaires emanant des deputes. 

96. (1) Les deliberations relatives aux affaires 
emanant des dCputes qui soot dCsignees non 
votables aux termes des articles 87(1)d) ou 92 du 
Reg!ement prcnnent fin soit quand le dCbat y 
relatif se tennine, soit a Ia fin de la pCriode 
prevue pour leur prise en consideration cc jour-1ft, 
et ces affaires sont radiCes du Feuilleton. 

(2) La radiation d'une affaire conformemcnt au 
paragraphc (1) du present article n'est pas 
considCree comme une decision de Ia Chambre. 

97. (1) Les avis relatifs aux motions portant 
production de documents s'inscrivent au Feuille
ton sous Ia rubrique «Avis de motions portant 
production de documents >). Lorsquc l'Ordre du 
jour appelle des avis de cette nature, Ia Chambre 
en dCcide sur-le-champ. Si le dCpute qui Ia 
prCsentc ou un ministre de Ia Couronne desire un 
debat sur une motion de ce genre, le Greffier Ia 
reporte aux «Avis de motions (documents) >>. 
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(2) When debate on a motion for the production 
of papers, under the order "Notices of Motions 
(Papers)", has taken place for a total time of one 
hour and fifty minutes, the Speaker shall at that 
point interrupt the debate, whereupon a Minister 
of the Crown or a Parliamentary Secretary 
speaking on behalf of the Minister, whether or not 
such Minister or Parliamentary Secretary has 
already spoken, may speak for not more than five 
minutes, tbllowing which the mover of the motion 
may close the debate by speaking for not more 
than five minutes, after which, the Speaker shall 
forthwith put the question. 
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97.1 (1) A standing, special or legislative com
mittee to which a Private Member's public bill has 
been referred shall in every case, within sixty 
sitting days from the date of the bill's reference to 
the committee, either report the bill to the House 
with or without amendment or present to the , 
House a report containing a recommendation not 
to proceed further with the bill and giving the 
reasons therefor or requesting a single extension 
of thirty sitting days to consider the bill, and 
giving the reasons therefor. If no bill or report is 
presented by the end of the sixty sitting days 
where no extension has been approved by the 
House, or by the end of the thirty sitting day 
extension if approved by the House, the bill shall 
be deemed to have been reported without 
amendment. 

(2)(a) Immediately after the presentation of a 
report containing a recommendation not to 
proceed further with a bill pursuant to section (1) 
of this Standing Order, the Clerk of the House 
shall cause to be placed on the Notice Paper a 
notice of motion for concurrence in the report, 
which shall stand in the name of the Member 
presenting the report. No other notice of motion 
for concurrence in the report shall be placed on 
the Notice Paper. 

(b) When a notice given pursuant to paragraph 
(a) of this Standing Order is transferred to the 
Order Paper under "Motions", it shall be set 
down for consideration only pursuant to 
paragraph (c) of this Standing Order. 

(c) Debate on the motion to concur in a report 
containing a recommendation not to proceed 
further with a bill shall be taken up at the end of 
the time provided for the consideration of 
Private Members' Business on a day fixed, after 
consultation, by the Speaker. The motion shall 
be deemed to be proposed and shall be 
considered for not more than one hour, provided 
that: 

(i) during consideration of any such motion, 
no Member shall speak more than once or for 
more than ten minutes; 

(2) Lors(j_ue le debat sur une motion portant 
production de documents, so us Ia rubrique « A vis 
de motions (documents)», a dure une heure ct 
cinquante minutes, le President l'interrompt et un 
ministre de Ia Couronne ou un secretairc 
parlementaire parlant au nom d'un ministre, ayant 
ou non deja pris Ia parole peut parter pendant au 
plus cinq minutes, apd:s quoi !'auteur de la 
motion peut clare le debat apres avoir parle 
pendant au plus cinq minutes. Ensuite, le 
President met immediatement Ia question aux 
voix. 

97.1 (1} Le comitC permanent, special ou Jegis
latif saisi d'un projet de loi d'interet public 
emanant d'un dCpute est tenu, dans un delai de 
soixante jours de seance a partir de la date du 
renvoi en comitC, soit de faire rapport a la 
Chambre du projet de loi avec ou sans 
amendement, soit de presenter a Ia Chambre un 
rapport dans lequel il recornmande de ne pas 
poursuivre retude du projet de loi en y declarant 
ses raisons ou demande une seule prolongation de 
trente jours de seance pour I' examiner, et ce, en y 
declarant ses raisons. Si aucun projet de loi ni 
rapport n'est prCsente au plus tard a Ia fin des 
soixante jours de seance, dans lc cas oU Ia 
Chambre n'a approuve aucune prolongation, ou 
de la prolongation de trente jours de seance, 
pourvu que cette derniere ait etc approuvee par la 
Chambre, le projet de loi est repute avoir fait 
!'objet d'un rapport sans amendement. 

(2)a) Tmmediatement apres le depOt d'un 
rapport recomrnandant a [a Chambre de ne pas 
poursuivre l'etudc d'un projet de loi 
conformCment au paragraphe (1) du present 
article, le Greffier de Ia Chambre fait inscrire au 
Feuil/eton des avis un avis de motion portant 
adoption du rapport au nom du depute qui 
presente !edit rapport. Aucun autre avis de motion 
portant adoption du rapport ne peut etre insctit au 
Feuilleton des avis. 

b) Lorsqu'un avis donne conformCment a 
l'alinea a) du prCsent article est transfere au 
Feuilleton sous Ia rubrique «Motions», !'avis 
doit Ctre pris en consideration conformement a 
l'alinea c) du prCsent article. 

c) Le debat sur la motion portant adoption du 
rapport recommandant a la Chambre de ne pas 
poursuivre !'etude d'un projet de loi a lieu a Ia 
fm de Ia peri ode prevue pour l' Ctude des 
affaires emanant des deputes a une date 
detenninee par le President apd~s consultation. 
La motion est rCputee proposCe ct do it @tre prise 
en consideration durant au plus une heurc. 
Toutefois, 

(i) durant [a prise en consideration de toute 
motion de ce genre, nul depute ne prend Ia 
parole plus d'une fois ou durant plus de dix 
minutes; 
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(ii) unless previously disposed of, not later 
than the end of the said hour of consideration, 
the Speaker shall interrupt the proceedings 
and put forthwith and successively, without 
further debate or amendment, every question 
necessary to dispose of the motion; and 

(iii) any recorded division demanded pur~ 
suant to Standing Order 45(1) shall be 
deemed deferred to the next Wednesday, 
immediately before the time provided for 
Private Members' Business. 

(d) When a motion to concur in a report 
containing a recommendation not to proceed 
further with a bill is adopted, a!! proceedings on 
the bill shall come to an end. 

(e) When a motion to concur in a report 
containing a recommendation not to proceed 
further with a bill is negatived, the bill shall be 
deemed to have been reported without 
amendment. 

(I) II' proceedings on a motion to concur in a 
report of a committee containing a 
recommendation not to proceed further with a 
biB have not been concluded by the sixtieth 
sitting day following the date of the referral of 
the bill to the committee, or by the end of the 
thirty day extension, if one has been granted 
pursuant to sections (1) and (3) of this Standing 
Order, the said bill shall remain before the 
committee until proceedings on the motion to 
concur in the report have been concluded. 

(3)(a) Upon presentation of a report requesting 
an extension of thirty sitting days to consider a 
bill referred to in section (1) of this Standing 
Order, a motion to concur in the report shall be 
deemed moved, the question deemed put, and a 
recorded division deemed demanded and deferred 
to the next Wednesday, immediately befOre the 
time provided for Private Members' Business. 

(b) If proceedings on any motion to concur in a 
report of a committee requesting an extension 
of thirty sitting days to consider a bill have not 
been concluded by the sixtieth sitting day 
following the date of the referral of the bill to 
the committee, the said bill shall remain before 
the committee until proceedings on the motion 
to concur in the report have been concluded, 
provided that: 

(i) should the motion to concur in the report 
be adopted, the committee shall have an 
extension until the ninetieth sitting day 
following the date ol'the referral of the bill to 
the committee; or 
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(ii) sauf si !'on en a dispose auparavant, au 
plus tard a Ia fin de l'heure prevue pour Ia 
prise en consideration de Ia motion, Je 
President interrompt les travaux dont Ia 
Chambre est alors saisie et met aux voix sur~ 
le~champ et successivement, sans autre dCbat 
ni amendement, tou1e question nCcessaire 
pour disposer de Ia motion; 

(iii) si un vote par appel nominal est 
demande conformement au paragraphe 45(1) 
du Reglement, il sera repute differe au 
mercredi suivant juste avant la periode 
prevue pour les affaires Cmanant des deputes. 

d) Lorsque Ia motion pmiant adoption du 
rapport recommandant a Ia Chambre de ne pas 
poursuivre !'etude d'un projet de loi est 
adoptee, les deliberations sur le projet de loi 
prennent fin. 

e) Lorsque Ia motion portanl adoption du 
rapport recommandant a la Chambre de ne pas 
poursuivre ]'etude d'un projet de loi est rejetee, 
le projet de !oi est repute avoir fait !'objet d'un 
rapport sans amendement. 

f) Si lcs deliberations sur une motion portant 
adoption d'un rapport rccommandant a Ia 
Chambre de ne pas poursuivre !'etude d'un 
projet de loi ne sont pas terminees dans les 
soixante jours de seance suivant le renvoi du 
projet de loi en comite, ou a Ia fin d'une 
prolongation de trente jours, pourvu que cette 
derniere ait etC approuvee conformement aux 
paragraphes (1) et (3) du present article, !edit 
pro jet de loi demeure entre les mains du comite 
jusqu'a ce que les deliberations sur Ia motion 
portant adoption du rapport soient terminCes. 

(3)a) Des la presentation d'un rapport 
demandant une prolongation de trente jours de 
seance pour l'examen d'un projet de loi vise au 
paragraphe (I) du present article, une motion 
portant adoption dudit rapport est reputCe 
proposee, Ia question est rCputCe mise aux voix et 
un vote par appel nomina! est rCputC demande et 
diffCre au mercredi suivant juste avant Ia periode 
prevue pour les affaires emanant des dCputes. 

h) Si les deliberations sur une motion portant 
adoption d'un rapport de comitC demandant une 
prolongation de trente jours de seance pour 
l'examen d'un projet de loi ne sont pas 
tenninCes dans les soixante jours de seance 
suivant le renvoi du projet de loi en comite, 
!edit projet de !oi demeure entre les mains du 
comite jusqu'ft ce que les dCliberations sur Ia 
motion portant adoption du rapport soicnt 
tem1inCes. Toutefois, 

(i) si Ia motion portant adoption du rapport 
est adoptee, le comitC se voit accorder une 
prolongation jusqu'au quatre~vingt~dixieme 
jour de seance a partir de Ia date du renvoi en 
comite; 
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(ii) should the motion to concur in the report 
be negatived, the bill shall be deemed to have 
been reported without amendment. 

98. (I) When a Private Member's bill is 
reported from a standing, special or legislative 
committee or a Committee of the Whole House, or 
is deemed to have been reported pursuant to 
Standing Orders 86.1 or 97.1, the order for 
consideration of the bill at report stage shall be 
placed at the bottom of the order of precedence 
notwithstanding Standing Order 87. 

(2) The report and third reading stages of a 
Private Member's bill shall be taken up on two 
sitting days, unless previously disposed of, 
provided that once consideration has been inter
rupted on the first such day the order for the 
remaining stage or stages shall be placed at the 
bottom of the order of precedence and shall be 
again considered when the said bill reaches the 
top of the said order. 

(3) When the report or third reading stages of 
the said bill are before the House on the first of 
the sitting days provided pursuant to section (2) of 
this Standing Order, and if the said bill has not 
been disposed of prior to the end of the first thirty 
minutes of consideration, during any time then 
remaining, any one Member may propose a 
motion to extend the time for the consideration of 
any remaining stages on the second of t.he said 
sitting days during a period not exceeding five 
consecutive hours, which shall begin at the end of 
the time.provided for Private Members' Business, 
except on a Monday when the period shall begin 
at the ordinary hour of daily adjournment, on the 
second sitting day, provided that: 

(a) the motion shall be put forthwith without 
debate or amendment and shall be deemed 
withdrawn if fewer than twenty Members rise in 
support thereof; and 

(b) a subsequent such motion shall not be put 
unless there has been an intervening proceeding. 

( 4)(a) On the second sitting day provided 
pursuant to section (2) of this Standing Order, 
unless previously disposed of, at the end of the 
time provided for the consideration thereof, any 
proceedings then before the House shall be inter
rupted and every question necessary to dispose of 
the then remaining stage or stages of the said bill 
shall be put forthwith and successively without 
further debate or amendment. 

(b) Any recorded division on an item of Private 
Members' Business demanded pursuant to 
Standing Order 45(1) shall be deemed deferred 
to the next Wednesday, immediately befOre the 
time provided for Private Members' Business. 
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(ii) si Ia motion portant adoption du rapport 
est rejetCe, le projet de loi est repute avoir 
fait l'objet d'un rapport sans amendement. 

98. (1) Lorsqu'un comitC permanent, special ou 
ICgislatif, au un comitC p!enier de Ia Chambre, 
fait rapport d'un projet de loi emanant d'un 
dCpute, ou si ce projet de loi est repute avoir fait 
l'objet d'un rapport conformCmcnt aux articles 
86.1 ou 97.1 du Reglernent, l'ordre portant prise 
en consideration du projet de loi a l'Ctape du 
rapport est inscrit au bas de l'ordre de priorite, 
nonobstant !'article 87 du Reglernent 

(2) A mains qu'on en ait dispose auparavant, 
les 6tapes du rapport et de Ia troisieme lecture 
d'un projet de loi ernanant d'un depute soot 
abordCes lors de deux jours de seance. Toutefois, 
lorsque !'etude en a ete interrompue le premier 
jour en question, l'ordre concernant les Ctapes 
restantes est inscrit au bas de l'ordre de priorite. II 
est abordC de nouveau lorsque !edit projet de loi 
parvient au sommet de l'ordre de prioritC. 

(3) Lorsque Ia Charnbre est saisie des etapes du 
rapport ou de Ia troisieme lecture le premier des 
jours de seance prevus conformernent au para
graphe (2) du present article, et si l'on n'a pas 
dispose dudit projet de loi avant Ia fin de Ia 
premiere periode de trente minutes de prise en 
consideration de la mesure en question, n'importe 
que! depute peut proposer, n'importe quand 
durant le temps qui reste, une motion tendant a 
prolonger, durant au plus cinq heures conse
cutives, le temps prevu pour !a prise en consi
deration de toute etape restante Iars du deuxieme 
desdits jours de seance. La peri ode de prolonga
tion commence a Ia fin de Ia peri ode reservCe aux 
Affaires emanant des deputes !edit jour de seance 
sauf le lundi quand elle commence a l'heure 
ordinaire de l'ajourncment quotidien. Toutefois, 

a) !a motion est mise aux voix sur-le-champ, 
sans dCbat ni amendement, et elle est rCputCe 
avoir CtC retiree si elle reyoit l'appui de mains 
de vingt deputes; 

b) unc autre motion du meme genre n'est mise 
aux voix que s'il y a eu d'autres travaux entre
temps. 

( 4)a) Le deuxieme jour de seance prevu 
confOnnernent au paragraphe (2) du present 
article, a Ia fin de Ia pCriode prCvue pour Ia prise 
en consideration de l'Ctape en cause, a mains 
qu'on en ait dispose auparavant, les travaux dont 
Ia Chambre est saisie sont interrornpus et toutes 
les questions necessaires pour disposer des etapes 
restantes de l'Ctude dudit projet de loi soot mises 
aux voix sur-le-champ et sy.ccessivernent, sans 
autre dCbat ni amen dement. 

b)_ Tout vote par appel nominal sur une affaire 
emanant d'un depute demande en vertu de 
!'article 45(1) du Reglement est diffCrC au 
mercrcdi suivant juste avant Ia p6riode prCvuc 
pour les affaires emanant des deputes. 
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(5) If consideration has been extended pursuant 
to section (3) of this Standing Order, the Standing 
Orders relating to the ordinary hour of daily 
adjournment shall be suspended until all questions 
necessary to dispose of the said bill have been put. 

Suspension 

99. (I) The proceedings on Private Members' 
Business shall not be suspended except as 
provided for in Standing Orders 2(3), 30(4), 30(7), 
52(14), 83(2), 91, 92(1)(b) and 94(1)(b) or as 
otherwise specified by Special Order of this 
House. No Private Members' Business shall be 
taken up on days appointed for the consideration 
of business pursuant to Standing Order 53 nor on 
days, other than Mondays, appointed for the 
consideration of business pursuant to Standing 
Order 81 (18). 

(2) Whenever Private Members' Business is 
suspended or not taken up on a Monday, the 
House shall meet from 11:00 a.m. to 12:00 noon 
for the consideration of Government Orders. 
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(5) Si 1'6tude de Ia mesure en cause a 6t6 pro
!ong6e conform6rnent au paragraphe (3) du pre
sent article, les articles du RCglement qui ont trait 
a l'heure ordinaire de l'ajournement quotidien 
soot suspendus jusqu'il ce qu'aient ete mises aux 
voix toutes les questions n6cessaires pour dis
poser dud it pro jet de loi. 

Suspension 

99. (1) Les delibCrations relatives aux Affaires 
ernanant des d6put6s ne sont pas suspendues sauf 
dans les cas pr6vus aux articles 2(3), 30{4), 30(7), 
52(14), 83(2), 91, 92(1)b) et 94(1)b) du 
Reglement ou autrement specifies dans un ordre 
sp6cial de Ia Chambre. Les Affaires 6rnanant des 
deputes ne soot pas abord6es les jours d6signes 
pour 1'6tude des travaux pr6vus conform6ment a 
!'article 53 du Rf:glement niles jours, autres que 
les !undis, d6sign6s pour !'etude des travaux 
pr6vus cont0rm6ment a !'article 81(18) du 
Reglement. 

(2) Lorsque Jes d61ib6rations relatives aux 
Affaires Cmanant des deputes soot suspendues ou 
que lesdites affaires ne soot pas abord6es les 
lundis, Ia Chambre se r6unit de 11 heures a 12 
heures pour l'Ctude des Ordres 6manant du 
gouvernernent. 
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February 2.3, 2015 

;1\n Oo_g_JL~~~!.!:.Q M~tmbers 9f Parliament on Bill C-51 

Dear Members of Parliament, 

Please accept this collective, open letter as an expression of the signatories' deep Co11cern that BHJ C-51 

(which the government is calling the Anti-terrorism A a, 2015} is a dangerou~ piece oflegislaticn in terms 

of its potentia! impacts on the rule of law, on constitutlon<~lly and lnternaUorla!ly protected rights, and 

on the ht!a!th of Car~ad<~'s democracy. 

Beyond that, we I'!Ote w!lh concern that knowledge~ble analy5lS have made cogent arguments not only 

that Bill C-51 may turn out to be ineffective in countering terrorism by virtue of what is omitted from the 

bill, but ~!so that Bill C-51 could actually be counter-productive in that It could easily get 1n the way of 
effactive policing, intelllgence·gatherlng and prosecutor!~! actl\tlty. In this respect, we wish it to be clear 

th~t we are neither ~extremistsN (as the Prime Minister has racently labelled the Official Opposition for 
its resista11ce to Bill C-Sl)nor dismissive of the real threats to Canadial"!s' security that government and 

Parliament have a duty to protect, Rather, we helie11e that t!!rrorhm must be countered ln ways that are 
fully consistent with core values (that include liberty, non-discrimination, and the rule of law), that are 

evidence-based, a11d that are llkefV to be effective. 

The scope and lmplltlltlons of Blll C-51 are so extanslve that !t cannot be, and Is nat, the pmpose of this 

letter to itemize every problem with the bi!l. Ralher, the discussion below is an effort to renect a b~sic 
consensus over some {and only !orne) of the leading concems, all the wt>ile notl11g that any given 

signatory's degree of concern may vary item by item. Also, the absence of a given matter from this letter 
Is 11at meant to suggest it is not also a cone em. 

We are grateful far the service to illforme4,.publlc debate and public o;dutatlon provided, since Bill C-51 
was tabled, by two highly respeded law professors- Craig Forcese of tile University of Ottawa and Kent 
Roach of the UniversitY of Toronto -who, combined, have great expertise in 11atlonal security Jaw at the 

inren-ection of collStitutlonaJ law, crimin<~l law, intemationa! law and other sub-disciplines. What 
follows- and we limit ourselves to five points - owes much 'to the background ~aper.s they have 

pe11ned. as well as to insights from editorials In the media and speeches in the Hause of Commons. 

Accordinglv. we urge all MPs to vote against Bill C-Si for the following reasons: 

1. 6!11 C-Sl enacts a new security-intelligence Information-sharing statute of vast scope with no 

enhanced protections for privacy and from abuse. The law defines "activities that undermine the 
security of Canada~ In such an exceptionally broad way that nterrorlsm~ Is simply one example of nine 
examples, and only Mlawfuladvocacy, protest, dissent and artistic expression~ is excluded. Apart from 

all the civil-disobedience activities and Illegal protescts or strikes that will be covered (e.g. !n relation to 

hir~terference with crltica! infrastructure~), this deep and broad intrusion into privacy is made worse by 

the fan there are no corresponding oversight or re\liew mechanisms adequate to this eJ<pansion of the 

state's new level> of information ~w.;;reness. Concern~ have already been expressed by the Privacy 

Commissioner, an Officer of Parllamllnt, who has Jnsuffltlent powers and resources to even begin to 

o<~ersee, let alone Cc.lrrect abuses within, this expanded illformation-shariilg system. And there is 

virtually nothlng in ~he OHI that recognizeJ; any lessons learned from what can happeri when 
lnfonnation-sharing ends up in the wrong hands, as when tile RCMP supplied poor information to US 
authorities that In turn led to the rendition of Maher Arar to Syria and his subsequent torture based on 
that- and further- information coming from Canada. 

2. B!!l C-51 en<~c.tS a lll!w "terror!~m~ offence that makes it criminal to :~dvocate or encourage ~terrorism 

offences in genera!~ where one does this being reckless as to whether the communication •may" 

contribute ro someone else deciding to commit another terroiism offenre. lt is overbroad, unnl!l:essary 

In view of current c:rlmlnallaw, and potentially c:ounter-produc:tlve. Keep In mind how numerous and 
broad are the existing terrorism offences ln the Criminal Code, ~orne of whlch co beyond what the 

ordinary dtizen imagines wher1 they think of terrorism and all of whfch ~!ready ind~de the general 
criminal-law prohibitions on counselling, aiding and abettJ,ng, conspiring. and so on; advocacy or 

.enC(!Uragement of any of these "in genera!" could attract proseci.Jtlon under the new C-51 offeru:e, Note 

as well that gestures an.d physical symbols appear to be caught. and not just verba! or written 

exhortations. In media· tommentary and reports, there have been many examples of what wuld be 

caught,lndudlng in some. 'ontexts advotacy of armed revolution and rebellion in other countries {e.g. if 
C-51 had been the Jaw when thoi.!Sands of canadians advocated support for Nelson Mandela's Afriea11 

National Congress in its efforts to overthrow apartheid by force of arms, When that was still part of the 
ANCs strategy). So, the chi!! for freedom or speech is real.: In addition, in a c:cntext In which direct 
incitement to terrorist acts {versus of ~terrorism offences In general~) Is already a crime ln canada, this 

Vilgue and sweeping extension of the criminal Jaw seems Ulljustified in terms of necessity-and indee<l, 
the Prime Mlnlster during Quenlon Period has been unable or unwllllng to glva axamples of what 

conduct he would want to see criminaliled now that is not ~!ready prohibited by the Criminal Code. But, 
perhaps most worrying is how counter-productive this new dime could be. De·radicallzatlon outreach 

programs could be negatively affected, Much anti-radicalization work depends on frank engagement of 
authorities like thl' RCMP, alo11gside communities and pare11ts, wlth youth WhO' hold extreme views, 
Including some v!ews that. if el(pi-e!Osed (including in privata), would ~ont~vene this new prohibition, 

Such outreach may require .. eJ<treme dialogueN In order to work through the misconcept!a11s, 3nger, 

hatred a11d other emotlo11s that lead to radicalization. lf C-51 is enacted, these efforts could find 
them~elves stymied as local communities and parents receive ad~ke that, if youth participating in these 

efforts say what they think, they cou!O be charged with a crlnie. As a result, the RCMP may cease to be 
invited in at all, or, If they are, engagement wlll be fettered by restraint that defeats the underl~il'lg 

methods of the programme. And the counter-produCtive impact could go further. The Prime Mi11lster 

himself confirmed he would want the new law used acainstyoung people sitting in front of computers il'! 

thelr family ba.>ements, youth who can express eJ<treme views on social-media platforms. Why is 
crimina!izatlon counter-productive here? As a National Post editorial pointed out, the resuh: of Bill C-51 

could easily be that 011e of the best souro:es of lntellige.nce. for possible future threats - publit social
media platforms- could dry up; that Is, e~treme views wll! go silent because of fears of beir~g charged. 

Thfs undercuts the usefulness of these platforms for monitoring: and lntellfgence that lead ro knowing 

11ot only who warrants further investigative attention but also whether early Intervention fn the form of 

de-raditlllll~tion outreaeh effort~ are called for. 



3. 8111 C-51 would allow CSJS to move rrom itl Cl!!ntr.al current function - information-gathering and 
associated survrmance with re,pKl to a broad area of •natiOni!l secutlty" matters- to being a totally 

difl•:rent kind of agency that now may actively interverte to dbrupt l!Ctivitl~ by a potentially lnfl;ile 
range or unspeeilied measure$, as long as :~ given measure falls shy of e~uslng bodilv harm, 

Infringement~ on SeJ:Ual integrity or obstrutlions of justice, CSIS agents can do this activity both Inside 

and outside Dl!lada, a!'>d they can call on any entity ot person to assist them. Thl!re are a number of 
re~sons to be apprehensive about this change of role. One only he.s to re[an that the CSIS A.tt defines 

.. threats to the se,uritv of Cilnad~" so bro8dlv ttlat CSJS already considers various envlrol'lmental and 

Aboriginal movemenU to be subject let ttleir scrutlnv; lhM I~ 10 ~y, thi~ ne .... di!lruptiOr> power go1!!$well 

beyond anything tht has any connection at all to Htetrorism• precisely because CSIS' m~nd:ate in the 
CSI5 ACt goes f~r beyond: a col"lcem etnly with terrorism, However, those general concern~ ~re~sed, 

we will now limit ourselves to the following serious problem: how !lill C·Sl seems to display~ complete 

misundersta:nding of the role of judges in our legallVstem and constitutional oilier. Under C-51, judges 

rnay now be asttd to give warrants to 11llow for disruption meuutes that amtravene Canadian faw·or 

the Chaner, ., role ttl~t goes well beyond !he current context$ In whidl Judges now give warr3MS [e.g. 
sUNelllance w3tr.lflt5 ilnd search and setzure w:;~rrants) where l! judge's role Is to ensure that ttlese 

Investigative measures are ~reason<~ble~ so as not to lnfrlnte sec1Jon 8 ol the canadian Chaner or 
Rights. Wtllt C-Sl now does is turn judges Into ifSenlS of the e;(I!Cuth•e branch (here, CSISJ to pre· 
aultlorlre violations or Canadian law and, evf!n, lo pre-authorlte Infringements of almost any Charter 

right as long as C·Sl limits- bodily hilrm, oexual Integrity and obstruction of justice -are respetted. 

This comple~e!y subverts the normal role of judges, which lito aueu whether mea5ures pre1~ribed by 

law or taken ln iCtordim~e w!th dlstretlon gr.anled bv Stilute Infringed ligllts- and, ifthl!y did, whether 

the Charter has been violilted becau~ the infringement annat be justifled under the Ctlarters ~e,tlon 

llimitatlon ciau,;e. Now,~ judge can be iiSked !indeed. required} to say ves ill advance to measl.ll"es th~t 
could range from wiping il targ-.t'~ computer clear of all information 10 fabricating materials (or pl;ryjng 

agent-provocateur roles) that discredit a rargl!t In ways that cause othets no longer to trust him, her or 

it: and these examples are possibly at the mild end of what CSIS may well judge as usef~l.di~ttJption" 

meas~res to employ. II is als<J O"LICial to note lh.i!!t CSIS is authorized to engace ifl any measures it 

chooses if it. CS!S, judges that the measure would not be ''contr.uy" to any canadian law or would not 
"contravenen the Ch~rter. Thus, It 1~ CSIS thil judges whether Ia even go to a judge. There 15 reason to 

be worried about how unregulated (even by couns) ttl is new CSIS disruption power would be. s:lven the 

eviden[e th~t CS!5 has In the past hidden information from itS review body, SJFIC, J(ld Sivtl'l that• tffl1-
~t!IVOIIn:t whi$tlebltllltl!t' hM tevee!W th'<~t. ih a par.tttl!f contut. Minbters fJf Jusdte ill the lilltpl!l 
ao,.l!ml\'lf:nt havt' <ITN!d:td tlfllllrtl'l'l'l!flt or jtj~\ke lawyet~ to e<~ndud~ that the Mtl'll;tet can Ollrtify \l!'ldtr 
the bepartml!'ntof Justice Actthl!t a law l$.irltomplllll'ltewl1h tbeC:harteifther~ Is ll' tl'llU'e $M ehru:e~ 
«Jurt would uphold the; l:.w II il was dlallertted In coun. finally, It is "llclal to ado:lth<~t the~e wlllrrant 
proceedini$ will tal;e place in sl!cret, with only ttle government side !!presented, and no prospect' of· 

appeal. Warrants will not be disclosed to ttle target and, unlll(li: police lnves.tlptlons, CSIS ar::tivitll!$ do 

not culminate Jn court pz:oceedings where s;tate conduct lsI hen reviewed. 

4. We now draw attention to effectiveness by noting a key ombslon from C·Sl. 1u the Official 

Opposition noted ill IU -reuoned amendment" when it mo~ed tlul C·Sl not be glven Second Reading, 

!11Jl C·Sl does not !ntlude Mthe type of concl'l:!te, effectl~e measures thathilve been proven to w-ork, Sllth 

liS workins: with communities on measures to counter r.adlcal!ratton of youth - may e~~en undermine 
OI.Ureach.'" This speaks for itself, and we will not elaborate beyond saving that. within a common 

commitment to countering terrorl~m. effective measures of ttle son rererenced In the reasooed 

amendment not only are nrcessilry but also must bt vl~orou~ly PtJrsued and well-funded. The 
I:OY"emment made nu parallel annou~ements alongside Bi!l C·Slthat would suggest that ttlese sort or 
measures <lre an-,wtlere near the PliorltY IIIeY need to be. 

s. Fltlillly, the defects noted ln points 1. 2 and 3 flnformatlon·sharlf18, crimrnallzing eKprenton, and 

d"15ruption) are magnified by the averarch!ng l2ek of anyrhlhg approaching adequate oversight ilnd 

review function5, at the same time as e~lsting account;~blhty mech.anlsms have been weahned and in 

some cases eliminated in re,ent years. Quite simplv, Sill C-Sl continues the government's resolute 

refus~l to respond to 10 years of calls for adequate and integrated review of lnte!!igenct! and related 
~tcurlty-state attiviti~s. whfch was First {and p.!r!lilps best) arti~ulated by Justice O'Connor ill a 

dedluted volume In his rcpert on what had happened to Matler Aror. Only last week, former Prime 
ministers and premiers wrote an open leiter saving that a blH like C-Sl 'annat be enacttd absent ttle 
kind of accountability processes and mechanisms thilt win ~:a,tch and hopefully prevent abuse:; of the 

wide ni!VI powers CSIS and a large number of part~er agencies will now have (note that CSIS can enlist 

other ilgencies and any person In its disruption activitlu and ttle info!marlon-shilrlng law concerns over 
a daten other government aeenc«;s bl!sidesCSIS). Evl'n 1! one )UdS*'d afl tht nl'wCSJS pow~rs in C.Sl to 

be justified, they must not be enacted without proper acca~:~ntablllty. Here. we must note that l'he 

government's re«J!'(l has BOne in the opposite direction from entlanced ''countabiUty. Tal::lng CSIS 

alone, the pnuent government weakened CSIS' a:c:countabmly by getting rid of an oversight ador, the 

lnspettor General, wtlose Job was to hep ttle Mininer of Public Security on top of CSIS attiviry In rt~l 

tlme, It tr.~nsferred thls function to CSIS' review body, the security Intelligence Review committee 

{SIRC}, which dooa not have anything do~e to ttle personnel or resovrtes to tarry this function out -
given it does not have $ufficient staff ~nd resources t~ tarry out it$ e>:istlng mandate to t:n!ure CSIS acrs 
within the law. B~yond staff, we note thn SIRC is a body tll;t has lor $Ome time not been at ~ full 
complement of members, even il~ the government continues to m~ke no apoloav for having once 

appointed oS SIRC's Chair someone with no qualllicat!ons (and It turns out. no chancier) i:o be on SIRC 
let alone to bt Its chair {Artllur Potter}. A.nd, as revealed in a recent C8C Investigation, the fDYernment 
has simply not been straight with Canadians when it r:onsl:<lntly s~ys SIRC is~ robust and ~ell·re.saurced 

body: It$ budget is a mere $3 miflion, which has flat-llntd since 20ilS when the budg>!t WIIS $2.9 million, 
even as its staff has been cut from 20 in 2005 to 17 now. Wltllout an ·inteErated ;ecurlry-lntelllgence 
review metl'lanlsm, whlch shmild alsc Include some form a/ Parrramentary gvers"1ght and/or review, and 

with especially SIRC {with jurbdlr:tion only etver CSIS} not a ful~y effective body. we are of the view that 

no MP shoLIId In good cons~lence be voting for Blrt C·Sl. 

Above, we h~ve limited ourselves to fTVI' central concems, but it is important to reiterate that some or 
0111 of the signatotles h2ve serh:~us contems about ;a good number of other aspeets of C-Sl - and/or 

about detailed aspect'$ of wme of the tetncerns that were generally expressed In ttle ~bove five points, 



The following are some 1bm only somel of those concerns, In point form, They are Included by way of 

saying that slgnatorfus believe these all need to be looked ;H dosely and rigorously during House of 

CommOns commltt~e study of C-51, now that it has passed Second Reading: 

- C-51 radically lowers the threshold for preventive detention and imposition of recognizance 
with co·ndilions on individuals. On!;' three years ~go, Parllamen.t enacted a law saying this 
detenrionfcol'lditicns regime can operate if the.re Is a reasonable basis for believing a person 
~wm~ commit a terrcrist offence. Now, that threshold has been lowered .to "may.d There has 

bee.n a failure of t~e &overnment to explain why e:iactly the existing power has not been 
ndequate. Jn light of the h1.1ge potential for abu~e of $Uth a low threshold, intruding through 
wide-scale use (recalling the mass arrests at the time of the War Measures Act In Quebec}, 

Canadians and parliamentarians need to know why extraordinary new powers are needed, 

especially when the current ones were enacted in the context of ongoing threats by ai-Qaeda to 

carry out attacks in Canada that seem no less serious than the ones currently being threat~ned 

by entities like ISIS and a!·Shabab. 

- c-51 e-xpands the M·nv li~t regime. lt seems to have simply replicated the US no-fly list rules, 

the operation of whlch has been widely criticited in terms of lts breadth and impacts on 
ir~noceni: people. ls this the right regime for canada? 

- C·Sl's new di;ruption warrants now a!Jows CS!S to Impinge on the RCMP's laW enforcement 

role, bringing back turf wars that were eliminated When (flteJiigence and law enforc~ment were 

separ:ned in the wake of the RCMP's abusive disruption actiVIties of the late 1960s and early 

1970s. But. even more important than turf wars is the potential for CSIS behaviour in the form 
of disruptive measures to undermine both the investlsation and the prosecution of criminal 

cases by interfering With.evidentiary trail, contaminating evidence. and so on. 

- C-51, in tandem with C-44, permits. CSJS to eng;;ge not just In surve!Jiance and informati,on

g-ather!ng abroad, but also in disruption: There are many questions about how this will wo.rk. 

The dan&er of lawlessness seems to be slgnincantly greater for CSIS activities abroad, In that 

CSIS only needs to seek approval for disruption under C-Sl where canadian, not foreign. law 
cOL!Id be breached or where the Charter could be contravened (with Canadian law on the 
application of the Charter DLI~ide C<irtada being quite unclear at the moment). And there Is no 
duty for CSIS to coordinate with or seek approval from the Department of Foreign Aflair.;, such 

that the chances of interference with the conduct of Canada's foreign affairs cannot be 
discounted. Nor can we ignore the likely tendency for disruption measure5 abroad to be more 
threatening to Jndlvid.uals' rights than In Canad~; for example, Parliament needs to know 

whether CSlS agents abroad tan engage In detention and rendition to agencies of other 
countries under the newC-Sl regime. 

We end by observing that this letter Is dated Feb-ruary 23, 2015, which is also the day when the 

government has chosen to cur off Second Reading debate on B!l! C-51 after havlng allocated a mere 

three days {in reality, only portlof!s of each of those days) to debate. tn light of the .sweeping St:ope and 

great Importance of thls bill, we be!Jeve that circumventing the ability of MP5 to dissect the bi!l, and 

their responsibll!ty to t:onvey their t:ont:ems to Canadiat'l.> at, large before a Second Reading vote, Is a 

troubling undermining of our Parliamentilry democracy's :capatity to hold majority governmer~ts 
aaountahle, It is sadly ironic that democratk debate Is being curtailed on a bill that vastly e)(pands the 

scope of covert state activliy when that activity will be ~ubject to poor or even ~on-exlrtent democratic 
ovenlght or review. 

In conclusion, we urge all Parllamentarians to en~ure that C-S1. not be enacted in :mythini resembling Its 
present form. 

Yours sincerely, 

Abel! 
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