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[English]

The Chair (Mr. Rick Dykstr (St. Catharines, CPC)): Pursuant
to the House of Commons order of reference of October 26, the
Legistative Committee on Bill C-2 will now resume its study of the
biil.

Good moming, everybody. Welcome back for our final session of
this week.

Mr. Landreville, perhaps I could just let you know we do have a
littte bit of committee business to take care of before we tum the
floor over to you. If you could bear with us for a few minutes, we'll
get through that and then we'll cerlainly get starred with respect to
your preseniation and questions to follnw So thank you,

When we finished off yesterday, Monsieur Ménard, you had the
{loor.

[Transiation]

Mr. Réal Ménard (Hochelaga, BQ): Mr Chaimman, 1 have
already made my arguments in favour of the motion. Therefore, if
any colleagues wish to add something, [ am ready to hear them.

[English}

I'm going to wait.
Fhe Chair: Thank you.
[Transtation)

Mr. Réal Ménard: Mr. Chairman, it is clear that T have already
evoked the main reasons why the Bloc Québécois has tabled this
motion,

Now,'if ever the govemnment wore hesifant despite Ms. Temnings'
arnendment, “which: seems quite. Teasonable: to me, would il "be
possible to at’ least consider geiting 'a Ieiter slgned by the minister
stiting that stdies have heen ‘carried dut o ensure ‘that the bill is
constitational?

I would rather sec the research—and [ cannot imagine that the
govemment would have lacked the professionalism to have done the
research—but I would like us to have written information regarding
the constitutionality of this bill before we begin.

I have to tell you in all honesty that if by chance the povernment
were not lo take our request seriously, we would have no choice but
to table motions for adjournment of the proceedings so long as we
did not have any information allowing us to ensure the constitu-
tionality of the bill,

v

I still have a baby face, but I have been here since 1993, and it is
the first time that T have heard so many witnesses tell us that bill is
unconstitutional. I have never sat on a committee where, out of a
dozen witnesses, nine informed us that the probability of
unconstitutionality was very high.

I want to have something, whether it is research or a letter from
the minister. T have confidence in the minister Before going to
cabinet, he is supposed to have signed a memorandum—that is how
they refer to it—in which he ensures that he has taken the necessary
steps to ensure the conformily of the measure,

If we cannof have access 1o (he tesearch, we st have the lelter
tabiled by the minister Tn that way, weowill: be ‘reassured a5 10 the
soundness. of!he work that was-done. But if we do not have fhat, we
villthave no other choice than to table mations for adjourmment on
Tuesday moming when we begin 'our work:

Therefore, 1 invite the minister, the parliamentary secretary and
Mr. Petit to take our request very seriously. We are parliamentary
professionals and we love our work and the comrnitiee, bul we
cannot vote without having some minimum guarantees.

[English}
The Chair: Mr. Moore.
Mr. Rob Moore (Fundy Royal, CPC): Thank you, Chair.

1 7ead the ‘motion‘’as ‘amended by Ms. Jennings.: 1 think: Ms.
Jennings: dnd M. Ménard know very well and don't need me 1o 1ell
them-—they've. acluaiiy been here longer than 1-have—ihat advice
provided to the: mxmstcr, Tegal advice from his dcpamnsm, _15 advice;
jist ‘that. There is:a solicifor-client. pmv!!ege that goes: with that.
Frankly, what's being ‘asked would be ‘quite wiprecedented.

To-address Mr. Ménard's concemn on the constifutionality of what's
been put forward, the Minister of Justice has already appeamﬂ The
question, T believe, was put 1o him on this.bill, sud previous to this
on the hills that make p ] Bill:C-2 from ‘the Tast Session, as w'their
constitutionslity. The. minister has fo’ certify. in ‘each:case that
believes the bills to be constifutional, hased ‘on advice he receives,
Anil that advics is subject to solicitor-client privilege. The ministeris
fiot‘able fo provide the type of legal advice that heé receives:

Now, as is obvious, we've already received testimony from
individuals who have rendered their opinion—not in writing, mind
you—and provided fzgal input as to whether something is, in their
opinion, constitutional or not constitutional, But the fact remains....
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We can call as witnesses some individuals who ate experts in one
way or another who may want to give an opinion in that regard, but

as to the advice the minister receives—and Ms. Jennings knows this, '

having been in govemment i one Eme—that is subject to solicitor-
client privilege. Ii's up to the client to waive that privilege, which
would not happen.

So in the interest of moving things along quickly, I would refer
everybody fo the testimony that the minister has already given,
where he has stated that it's his duty as a minister fo certify that
legislation coming forward is, in his opinion, compliant with the
Charter of Rights.

M. Chair, I should add—and I don't necessarily want this to have
fo happen, because we have a witness here—that we do have
individuals here from the department who could give some
testimony as to the long-standing history, poing way back, that
would say that this would not be a practice of the House of
Commons, would not be & practice of the committee, and who could
explain to honourable members, if they need an explanation, the
concept of solicitor-client privilege and the reasons why the client in
this case would not be waiving that privilege.

T take at face value why Mr. Ménard has introduced this, but the
minister has said on this that he believes it's compliant with our
Constitution. That's based on the advice he has received, and that
advice is subject to solicitor-client privilege. The minister would
restate that, ‘ :

So T don't believe there's any need to proceed on this basis,
especially when we have witnesses who are here, ready to testify, We

also have witnesses from the Department of Justice who will speak ~

to the bill, but it's not their role to give legal opinions to the
commitiee.

*0910)
The Chair: Thank you.

Madam Jennings.
[Translation]

Hon. Marlene Jennings (Notre-Dame-de-Grice-—Lachine,
Lib.): Thank you, Mr. Chairman, I greatly appreciate the comments
of the partiamentary secretary to the Minister of Justice, Mr. Moore.
[n fact, solicitor-client privilege could be set aside by the client. In
this case, the minister decided not to do so. But according to his
statemnent, Mr. Moore claims that the minister has already siated and
affirmed, following a question that was put to him by & member of
this committee, that he has already received legal opinions telling
him that Bill C-2, more particularly the provisions of Bill C-2 that
are directly related to the dangerous offender regime comply with
our charter and our Constitation,

Mr. Ménard asked a question of Mr. Moore, and he avoided
answering, Mr. Ménard asked if the minister was prepared to simply
sign a letter addressed to the chair of the commiltee giving a writlen
confirmation that, indeed, according to the legal opinions he
received—and he would not be obliged to disclose or table those
opinions—he certifies that Bill C-2 and more specifically the
changes dealing with dangerous offenders, comply with our charter
and our Constitution.

A response would satisfy Mr. Ménard as well as my Liberal
colleagues. I have not had the opportunity to check the transcript of
his testimony before the committee, but if the minister has already
made 3 statement 1o that effect, it should not cause him any problem
to do o in writing. He is not obliged to disclose the legal opinions he
received under the protection of solicitor-client privilege. However,
he should confirm in writing that Bilt C-2 complies with the charter
and the Constitution, according to the legal opinions he has received,

Therefore, I would like Mr, Moore to angwer that question
specifically.
®(0915)
[English}

The Chair: I'm going to allow it, if you wish to answer that
question before we go to....

Thank you,

Mr, Rob Moore: Ms, Jennings can't seem to take yes for an
answer, because the minister's already been here. He's already
testified. It's well known that the minister has to certify that in his
opinion all legislation complies with the charter.

We're speaking to her motion. Her motion doesn't ask for
something written from the minister, some statement to restatc what
he's already said at cominittee. So Fm only at this point speaking to
the motion, which, as I've already said, we don't support. Now, if Ms,
Jennings has another request of the minister, I can ask the minister
that question, But right now we're speaking to this motion, which
obviously is an unreasonable motion.

The Chair; Mr. Bagnell has the floor.
Hon. Larry Bagnell (Yukon, Lib.): T agree with Ms. Jennings
and Mr. Ménard that if we just got a letter it would be solved and

we'd be finished; that's easy. But I also think we shouldn't be
debating this while we have witnesses waiting.

My other point is that Mr. Ménard and Ms. Jennings haven't asked
for the advice to the minisier; they've just asked what the department

‘has. So that pets rid of the first complaint against it. Second, on

client privilege, this money is paid for by the public. It's in the public
interest, and if the minister were acting in the public interest, he
would just release it.

The Chair: We have three more speakers, and then we're starting
to go around.
I have you down, Mr. Ménard.

We're starting to go around the horn again here, folks, T think
we're going to lel Mr. Harris speak, and then | beg the committes to
consider that we call the question, or if there are any further
amendments, that Monsieur Ménard make them. But I'd like to move
this forward.

Go ahead, Mr. Harris.

Mr. Richard Harris (Cariboo—Prince George, CPC): I pass
my time to the parliamentary secretary.

Fhe Chair: Mr. Moore, I'm going to let you go. THl just let Mr.
Meénard speak finally to his motion.

Mr, Moore,
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[Translation]
. Mr. Réal Ménard: Mr. Chairman, point of order.

Time is marching on and out of respect for Mr. Landreville, 1
propose that we suspend the. debate and that we come back to it
before hearing from the officials, If not, we will continue.

[English)
The Chair: Monsieur Petit is next on & point of order,
[Transtation]

My. Daniel Petit (Charleshourg—Haute-Saint-Charles, CPC):
Mr. Chatrman, & point of order.

Yesterday, T changed my schedule for today specifically because
the Bloc Québécois had asked that the motion have precedence. We
will settle this, We will not postpone ii to the end of the meeting,
whether there is a witness or not. You knew this yesterday.
Therefore, we will prepare the motton today.

[English]

The Chair: Folks, we siarted out all happy this morning. We're
going fo stay happy because we have a witness here who is going to
present, and we have the ministry folks here ready to present. I want
to keep things moving along. Let's make sure we direct our
comments through the chair.

Mr, Ménard, you'll have a chance to respond, if you like. m
going to let Mr. Moore go first, and you'll have the final say on this,
Mr. Ménard.

Mr. Rob Moore: When the minister appeared here specifically on
this issue he said, and Il read from the blues for all of us:

OF course | have carcfilly considered the Canadian Charter of Rights and
Ficedoms and the Canadian Bifl of Rights in reapect of the tolality of these new
dangerous offender reforms, and 1 am satisfied that they are fully constitutional,
These measurcs have been carcfully tailored to provide a prospective, targeted,
and balanced response to the resl and pressing problem posed by thess dangerous
offenders.

I leave that with the commitiee. That is in writing. They're the
rainister's words from the transcript of the committee. He has
certified that they're constitutional, and going beyond that would be
extremely unusual,

The Chair; Thank you, Mr. Moore,

Monsieur Ménard, you have the final say here.
[Transtation]

Mr., Réal Ménard: Mr. Chairman, I think what we are seeing here
this morning is rather hypooritical. I remember very well that when
the Conservalives were in opposition, they invoked the fact that we
were elected, that we were parliamentarians, in order lo have a night
to all the information before voting.

What are we asking for? First of all, the minister is not a client. He
is an elected official and is responsible for a department. Before
voting on a bill, we have the responsibility of ensuring that we have
all the information. Nine witnesses told us that this bill was not
constitutional. T feel I am doing my job as a member of Parliament
when I ask for information. If the minister appeared before us and
said 50, he should give it to us in writing,

Why do we not have faith in the word of members of Parliament?
Ms. Jennings tabled an amendment saying that we would keep this
information confidential, Is this not paid for with public funds? What
is the point of voting on a bill like C-2 on accountability, on access
to information, on transparency if you are not even able to give
parliamentarians all lhe information they need? Is it unreasonable, as
an elected official, to vote on a bill nine witnesses said was
unconstitutional? Is it unreasonable to ask if this was investigated? if
the minister said so, that is not enough. We need more Information.

An hon. member: [Editor's Note: Inaudible]

Mr. Réal Ménard: I was not finished. Calm down! I have the
floor.

Mr. Chairman, if we do not have the information by Tuesday
motaing, I say to the govemment that we. will table motions for
adjournment. That is what we will do. We have the right to have that
information, If you do not want to give it to us, we will table a
motion to extend our deliberations so that the government can invite
congtitationalists to come and meet with us. If we do not have the
information we require, we will not vote on the bili.

When the Conservatives were the opposition, there was never
enough information available. Today, they are trying to make us vole
whereas we know that the bill is potentially unconstitutional. May I
point out to you that yesterday, we were ready fo extend the debate in
order to move to the vote but it was the Conservalives who got up to
leave,

Therefore, there is a limit to making a travesty of demacracy, to
being pharisees and philistines. There is no point on voting on bills
like C-2 if we cannot give the information to parliamentarians, [
regret, but we are not faced with a privileged relationship involving
private practice, the minister, and cabinet, 1 expect officials who
have knowledge of constitutional law, who provided opinicns to the
minister, who are not from the private scctor, who are paid with
public funds, to give us that information.

Mr. Chairman, let me conclude by siating that if we do not have
something in writing guarantecing the constifutionality of the bill by
Tuesday, we will table motion for adjournment after motion for -
adjournment. :

& (0920)
[English}

The Chair: Mr, Ménard, in terms of process, I'm reminding you
that your motion is on the floor. If this motion earries, 2 request will
be made to the depariment,

Having said that, we've had all of our speakers and I will now put
the question.

We'll first vote on Ms. Jennings' amendment, which is “To provide
on a confidential, in camera basis which protects “advice to the
Minister...in its possession..by Friday, November 16th, 2007, 3
pm.” T'm reading the bold type part of the amendment here.

We've been asked for a recorded vote.

(Amendment negatived {See Minutes of Proceedings])
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The general public out there who are listening or watching or who
will read this at some time need to know who is actually being
targeted here as the dangerous offender. [ don't see these individuals
who have committed not one, not two, but three violent crimes,
including those that involve the use of explosives, intimidation with
firearms in the commission of an offence, sexual exploitation of a
person with a disability, a parent or puardian procuring sexual
activity, child pornography, a householder permitting the sexual
exploitation of a child, luring a child, viclenl crime, sexual assault,
living off the avails of pmstitution, and unlawfisily causing bodily
harmm.... These are not petty erimes. These are very serious, very
vmlent very heinous crimes.

I can'l help but take note of your comment that violent crime is
going down, Does that mean that we as a society and as people, we
in the House of Commons who are trying to enact legislation for
Canada, shouid do nothing or that we showld be satisfied with
mediocrity or that we should suddenly say that if we can do
sarnething to prevent violent erime...? We're not talking about petty
criminals here, quite frankly. I disagree. We're tatking about serious
violent offenders.

To compare this to “three strikes and you're out” in California is a
disservice to this piece of legislation, because it doesn't even
resemble it. In California you can be put in prison for jaywalking,
guite frankly, which is too far, and it's ridiculous, That's not what
we're talking about here. We're talkmg about trymg to protect the
general public from serious viclent crime.

I'm not saying the legislation is perfect, but surely we shouldn't
seitle for mediocrity.

If I have time here—_‘
The Chair: You've & minule left,

Mr. Gerald Keddy: I've a minute. Well, I want to give our
witness a chance lo speak.

If I could change tack a littls bit, my question is on the
constitutionality of this particular piece of legislation and, in
particular, the designated offender part of the legistation. Do you
believe this particular piece of legislation, and the designated
offender portion of it, would withstand a constitutional challenge?

@ {1025}
[Translation]

Mr. Pierre Landreville: | am not going to answer your second
question, it is beyond my scope. As for your first question, if 1
understood correctly, the bill includes a list of offences; you named
the most serious ones, but there are also offences such as breaking
and entering and assault.

[English]
The Chair: Thank you.

I think we're going to have to conclude there.

Thank you, Mr. Landreville, for your detailed statistical
perspective, As T know there were a couple of questions about your
stats, if you did want to forward them to the clerk, I'm sure she
would be more than happy to extend those to members of the
committee.

I would like 3o ask our ministry officials to come forward. We are
runping into a bit of a time constraint here, so I'm seeking a little bit
of a time extension past 11 o'clack so that we can atlow for questions
to our ministry officiats. The second part of it is that we'll probably
start immediately with five-minute, rather than seven-minute,
roufids.

As Tindicated, it would be extremely helpful if we could keep our
questions as concise as possible to aflow as many of us to ask
questions as we can. Certainly if the officials have any opening
comments, [ would ask that they be extremely brief. I'd like to leave
as much time as possible for questions and an opportunity for you to
respond to those over the next 45 minutes, 'l probably seek from the
committee an extension of gbout 10 minutes, or perhaps 15 minutes,
Just to make up for the time we spent dealing with the motion, and
that will alfow us a fult hour to be able to deal with the ministry.

Mr. Cohen.

Mr. Stanley Cohen (Senior General Counsel, Human Rights
Law Section, Department of Justice): I have no opening statement
to make, but I thought perhaps I should introduce myself since |
haven't appeared on this matter.

The Chair: We would really appreciate your doing that. Thank
you,

Mr. Stanley Cohent My name is Stanley Cohen and I am the
senior general counsel at the Department of Justice, I give advice on
the charter as it applies to criminal justice and national security
matters. 1 have appeared before parliamentary committees before, so
I'm a familiar figure {o some of you around this table. 1 have a
background in academia and law reform, and I hope that I have what
you're looking for. I'm here to be cooperative ang to assist you in any
way | can.

Thank you,

The Chair: Thank you very much, Mr. Cohen.

T will immediately furn to our first panel.
*(1030)

‘Hon. Muclene Jeanings: Lsimply have one qtiestion;and:thef T

_ Hand-overthe fest.of my time: 1o mi colleague Mr.: Murphy

T8t your expert opinion 'at.the provisions_of Bilk C-Z that'are
directly refated (o fhe’ danigerdus offerider: System: would: pass’a
constitutional: chul[enge‘? 1Fs0; why?

The rest of my time is for Mr. Murphy.

Mr. Stanley Cohen. The WAy I can answer that ql:esmm, Without
AVing ;s to suggest that

and Fréedors, hls [eg ation: has been. exammed and would not be
in front of you. i an: opinion. had been lssued: o the effect that the
legls!anort i quiestion was mignifestly uncansututmnal and couldniot
bz deferided by credible arguments beftirs & Court:

Mr. Brian Murphy‘. Thank youn, Mr. Chairman,
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Dritling down on that answer, there was some suggestion that in
the dangerous offender procedure where this evidentiary burden
would shift to the accused—it's more than an accused, the convicted
person on sentencing—it might in some way infringe the convicted
person's right to silence, that is, the right against self-inctimination.
In buttressing that position, I believe Mr. Hoover suggested that
there was case law to that effect. | believe the name is—I was going
to say Grewal, but that's not the right name—Grayer, something like
the cheese, not the member of Patlinment,

In any event, it was subsequently suggested by wilnesses at our
last meeting that that case law was not authoritative for the
proposition that when there are shifting evidentiary burdens, silence
is still protected, just at one's peril. In other words, the convicted
person can remain silent, but they bear the consequences of doing so
if it means they dont adduce evidence that might help them.

It was quite clear in the testimony we had from the Criminal
Lawyers' Association that it was a misinterpretation of that....

Well, Mr. Hoover, you were in the room when it was suggested,

So maybe rightfully lo you, Mr. Cohen, what is the implication of
these changes to the right (0 remain silent or the night against setf-
incrimination in the charter?

Mr. Stanley Cohen: That question, of course, covers a lot of
ground.

There is, of course, under the Congtitution, a right fo silence,
Generally that's a right that accrues when one is faced with police
interrogation. The relationship between the right to silerice and the
right against seff-incrimination is one that has beer commented upon
in the case law, and self-incrimination is a somewhat farger concept.

To come back to your guestion about the significance of the
Grayer case as it relates to the right to silence, the Grayer case
basically says that an individual who finds himself in the kinds of
gircumstances thal an individual might find himself in, in a
dangerous offender application, is enfitied to rest and fo sil on his
or her hands and not to cooperate in any way. There is nothing in this
legisiation that compels that individual 1o testify, and there is nothing
in a reverse onus that directly causes the person to have to speak.

When an individuaf is facing this kind of situation—we can call it
Jjeopardy—there is a natural implication or a natural impetus in the
individual to want to be able to answer, and that is why, of course,
these matters will end up in litigation. But individuals are capable,
notwithstanding their right io sit on their hands, of making an
informed and tactical decision as to whether or not they will speak
up. They don't have to speak up. That does not end the mater.

The individual has—and indeed it emerges from the legislation
and from practice—the righl to cross-exarmine, the right 1o call
witnesses, the right to rely upon any evidence that's adduced by the
state, in order to answer the case that has been brought forward, So
to that extent, this perhaps might not be called silence, but it
certainly is silence in terms of the individual spesking or the
individual cooperating, That is not a matier that I would suggest
implicates the so-catled notion of self-incrimination.

I would point out that self-incrimination protections generally are
housed either under section I or section 13 of the charter, which are

premised and preceded by an indication that those rights are
guaranteed in relation to persons charged with an offence. When an
individual is charged with an offence, then those particular
protections arise.

Lyons, which remains the fundamental case and the one to which
everyone should return when they look at dangerous offender
legisiation, written by Mr. Justice La Forest, a balanced and
moderale jurist and an expert in this area—

® (1035)

The Chair: Excuse me, Mr, Cohen,

We're going 1o have to move forward.

Mr. Stanley Cohen: All right. Let me just say what Lyons does
say. Lyons says that this is not a situation involving the protection of
section 11 because the person is not charged with an offence. This is
part of the sentencing process.

The Chair: Thank you.

1 apologize. We're on a tight timeframe. I don't want to cut you off,
but we do need o &ry to keep order for everyone,

Mr. Ménard.
{Transiaiion}

Mr. Réal Ménard: Thank you, Mr. Chairman.

With:all due respeci Mr. Cohen, 1 ‘have been Heré since 1994 anig 1
can tell you that we have aiready in ihe past examined reguﬁauens
4 -which'the department: said was  constitutional. but
which was subsequently invalidated, My colleague may have said
that this happened under the Liberals, but the antiterrorism
provisions were studied in commities, right? Mr. Comartin was a
member of the commiltee, Some provisions were ruled to be
unconstitutional, When Ms. Marleau was Minister of Health, the
anti-smoking regulations were invalidated. So I find your assertion
to be presumptucus to say the least. Just because the depariment
refers the bill to us does not mean that it cannot be deemed
unconstitutional Iater on.

But since’ you dre taliing s with: confidence. that: the: Dbill:is
constitutional; T woidd Tike you'for once, 8s 2 parllammtanan, 0
clarify the. verifi ication ‘mechanisms. Please be ‘quile. pmctse “When
the ‘minister’ signs -2 memorandam -in - cabinet” stating “thai -it-is
constitutional, ‘exactly how is this done?

I also have three questions to ask you about the substance. Like

.you I am a lawyer and I obvicusly know that legislation can be

challenged. You said that you have checked everything generally,
but whal, more specifically, have you done, and what are the
reasonable guarantees?
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[English]

Mr. Stapley Cohen: First of all; I've appeared i front of yoivin a
sumbiei of these_-matters lhat youva menhcmed ancl I“hﬂve never

-Whi what'!-sald at the beginmng
There isia process' or:makifig: i assassiment. and the! Minister of
Justice has an obhgat_tp_n_ to:make this cxamination. What coriclusion

Wiz have reaclied is that e legtsianon in’ question’ is nof manifestly
niconstilutional. That does not mean thatiit cannot b

{ Translation]

Mr. Réal Ménard: Wait a minute, I'm the one asking the
questions. What is the process? Don't fell me that it is constitutional,
explain the process to me.

[English]

My, Stanley Cohen: I said that the législaion is: not nianifestly
uticongtitutional and is capable of reasoned defence the dourt, The
pmcess “for miaking ‘that assessment.”.you asked me what thé process
1s:

&(1040)
{Translation)

Mr. Réal Ménard: That was not my question. Tell me what
process the department follows, step by step. That's what [ want to
understand. And answer my question specifically,

[English]

Mr. Stanley Cohen: This'ig :What'l'irf-tryi'ng; {0 address:

[T mns!anon]

Mr. Réal Ménard: How many legal opinions have there been for
this file?

[English]

t ]! "
various other. parts ‘of the deparlmen_ ‘would we:gh inon other [egai
Issues:

What‘f can say is: that when apmmns are dewsed we attempt to

level: ranifest unconstlmtmnaitty o dfie one-hand o, on; the cthise
extreme, d continpim: that woold sizeteh: inanifest constitugionality.

[Translation)

Mr. Réal Ménard: I would like to ask you a second question
before my time is up.

Mr. Chainman—
[English]

The Cheir: Your time is officially up, Mt. Ménard. My apolopies.
I'm sure you're going to get another round,

Mr. Comartin.

M. Joe Comartins ['m not sure, Mr. Cohen, if this is to you or
Mr, Hoover, but I'm concerned about a number of things. The
constitutionality with regard to the division of power really concerns
me. If you look at some of the exchanges we've had at the meetings
between the federal governument and the provincial attomeys general
over the last couple of decades, they've always been very careful
about protecting the administration of justice as their territory, which
it obviously is under the Constitution. I think we may be infringing
on that, bul even more so on the charter.

I've been told that the direction to the department to put these five
bills into one came just 48 hours before this session of Parliament
started, T don't know when the decision was made, Will you confirm
that you got only 48 hours' notice to put these together? That's my
first question.

Question number two is, when was the decision made tfo
incorporate the breach of supervision order as a triggering event?

The third one—and I guess this is the one that distubs me the
most—-s what kind of consultation went on? We heard from Mr.
Cooper when he testified. Here you have the person who prosecules
in a region more than anybody in the country right now, He came
forward and said, look, what I really need are amendments 1o part
XXIV so 1 have access to better evidence to prosecute these
applications. He said if he got those amendments they would be of
itnmeasurable assistance.

The other point he made in his festimony was that he really wasn't
going to change his practice if these amendments went through. So
why are we doing this, and why didn't we pay atltention to peoptle
like him and do amendments to part XXIV, which would have made
his job easier?

Mr. Douglas Heover (Counsel, Crimiral Law Policy Section,
Department of Justice): On your first question as to whether we
had more than 48 hours' notice to put a bill together, clearly we did.

On the second question regarding how the issue of including the
breach of LTSO evolved, T first heard of that issue in November
2004, when it was raised by the Ontario Attomey General. Tt was in
fact tabled officially in January 2005 for consideration. The FPT
high-risk offender working group has been tackling that issue for
some time.

As you'li recall, in testimony before this committee on June 5, the
minister confirmed he was awaiting the deliberations of the FPT
working group and constderation by FPT justice ministers, and that
he was hoping to come back this fall with inclusion of such a
provision. That work was for the most part completed over this past
summer and a recommendation was discussed thoroughly. In fact the
fiuit of that labour is as you see in the bill before you. So there has
been extensive consultation, which has been going on for some time,
to achieve nol only a viable model but one that will work in alt
Jjurisdictions,
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Mr. Réal Ménard: 1 would fike to talk about the issue of the right
to remain silent. Out of 11 witnesses, if T exclude the minister and his
officials, six have challenged the constitutionality of the bill, and this
includes criminat law professors. You will therefore understand why
we are just a liftle bit worried. The right to remain silent will no
longer be able to exist in its integrity if the bill is adopted, given (hat
the reverse onus compels the accused to defend himself. We could
obviousty say that the individua! will refratn from defending himself,
but if we use the same logie, there is no longer any constitutional
guarantee,

You should know that we are very concemed. 1 fully apree with
Mr. Lee's line of questioning. The right to remain silent is being
chaltenged and, in addition, we have been told that the bill is
incompatible with guarantees pertaining to arbitrary detention and
article 7, the right to life, security and everything that corresponds to
that,

How can you make us feel comfortable about the issue of arbitrary
detenlion and section 77 T have other questions I would like to ask
later on, if [ have time.

[English]

Mr, Stanley Cohen: First, on'the: suggeslmn it you've had 2
wimberof witnesses who suggested that the'bill is unconstitutional, 1
haver't: olfowed your proceedings or réad the blues or anylhmg tike
thiat, but:Tamnot stitprised that pwpia ‘would come ‘with 5 different
pointof wiew and sugpest that there is o constititionakissue thatwill
result:in imgation ‘and’ @ constitutional s:hailenge. Towoutd suggest
that this s not an t5sue. MNobe of the issues that you have raised are
slmtgi1tf0rw4rd: s et Science We! cannot say ipso  facto " that
because: there is an mﬁ*mgement there i necessarily. going 10'be 3
court stnk;ng down’ or not susiaining the légistation.

e sway in"which these
mdmdua!s have addressed ﬂae queshma becise thiey have found
that'theere is'a violation aud’ they woilld thén have 10 pass'on to the
sécond-question, of whetheror not the legistation ‘can be: “capable of.
wasonable justification in accordance with the standards that govern
a-free and dembocratic socisty: That; I'believe; is wheee much ofithe

[Translation}

Mr. Réal Ménard: The people whao:said that are,dn my opinion,
justas competentas you are. You spoke abont your backeround asa
professor, butthe ‘people who. appeared before us were professors
from:MeGillor the University ‘of Toronto-‘and T féel thidy:are at least
as'competent a5 yo..

[English)]

Mr. Stanfey Cohen: T'minot’ doubtmg that: thcy afe; ‘and’ maybe
thiesy have greater coimpe tence than { have " What'Ihave aftempied to
get ag hiere is simply the question thai reascmable people at this siage,
when considering fegislation, will zssess the Tegislation. in'a certain
way. “Wihien T say that the legisiation is: Dot manifestly wnconstin-
tional and'is. capablc of A creiible and reasoned defence, Tam saymg
Hiat if the ‘govemment presies ahead with the legislation, -as it is
determined to o, | have a good case to present in cour, and the
arguinien s that-witl be presented ate capable of beingacceptad by the
conrts,

To address your larger questions about section 9, section 7, and
the others, this is the history of dangerous offender legislation. If we
look at Lyons, which again is the fountain, the focus classicus in this
area, you will find not only sections 7 and 9; you'lt find sections 11
and 12 of the charter being invoked and dealt with quite

comprehensively and extensively in the course of the challeage to

what was then relatively new dangerous offender legislation.
& (1(05)
[Translation]

Mr. Réal Ménard: I simply want to be reassured that in the
federal-provincial-territorial conferences of ministers responsible for
Justice—moreover, T know that there is one underway ripht now and
I will be tabling a motion to oblain information about what was
discussed there—the provisions that we ar¢ about to adopt, if we are
in fact going to be voting on them, have already been more or less
agreed to.

Is that what you ase trying to tell us, Mr. Hoover? Are you trying
to tell us that the five bills that we may be voling on have already
been examined by this forum, namely the federal-provincial-
territorial conference of the ministers of Justice?

[English]

Mr. Douglas Hoover: I think the answer is fairly straightforward,
They've certainly considered many issues that are in the bill, and
there are other issues that aren't in the bill that they've discussed.
There are various opinions at that table. I'm not sure which provision
you want me to talk 1o in particular, but the bill is certainly discussed
on a regular basis. All legislation that is going to impact on the
administration of justice by the provinces is of concem to them, not
just this one.

[Transtation]

Mr. Réal Miénard: Moreover, as for the former Bill C-27 and the
specific provisions on dangerous offenders, do you feel that this was
something that was truly wanted, or something that people were
lukewarm about or had categorically rejected? Are we dealing with a
bili that is really wanted, which one province may be lukewarm
about or has come oui and rejected categorically?

[ know thaf you are alwuys uncomfortable when you hear
references about love, but this is just a figure of speech.

[English]

Mr. Douglas Hoover: I think strong desire was expressed, both
publicly and during meetings of senior officials, for reforms that
specifically respond to the Johnson probiem, as the minister stated
on June 5 in his testimony and most recently again. Johnson created
some conandrums in interpreiation in each jurisdiction, and great
concemn was expressed that we address those, For the most part,
provinces are very supportive of the legislation as it cumently
stands—maybe not all provinces 100%, but at this point we have not
received, regarding C-2....

You're asking about Quebec? Again, T am uncomfortable speaking
for any particutar province. I would say overall there's & strong
consensus that this bill is necessary.

The Chair: Monsieur Petit.
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[t is my understanding that in the reverse onus, as it applies to a
parole application, someone who's incarcerated must prove to a
parole board that they are worthy to be let out, That's a reverse onus.

Has that ever been challenged? Has that successfully passed the
Constitution or charter test, so to speak? I would assume it has, since
it's still in existence, Am 1 correct in assuming that?

8 (1115

Mr. Stanley Cohen: I would have to get back to you on that. |
don't profess to be an expert in the validity of or at least the history
of challenges to the parole system, I do note that under this statutory
arrangement, there is of course a safeguard that there will be
eligibility for parole within the system.

Mr. Richard Harris: [ realize that, but this is an application {o get
out early, in which case the incarcerated person must prove that
they're worthy to be let oul ahead of the—

Mr. Stanley Cohen: | see the analogy you're drawing there.
Mr, Richard Harris: Okay.

Secondly, it's my understanding that in regard to Mr Lee's
concern, the right to remain silent, if someone is appearing before the
parole hoard they also have the right o remain silent if they so
choose. Considering that this process, this privilege, still exists, and
has for many years now, somewhere along the line somecne must
have thought about whether this had passed a charier or
conslitutional test. Tt must have, because it's still being used,

If either of these things, the reverse onus or the right to remain
silent in the case of a parale application, were at some time proven fo
not pass the constitutional or charter test, I would doubt very much
that they would still be used today. [ would suggest that because of
the similarity between the reverse onus and the right to remain silent,
certainly it's similar enough to assume that we're on safe ground on
this.

Mr. Staniey Cohen: Just to draw a circle around this, once again
we are into a situation where we consider what the charter guarantees
actually apply to. Sections [1 and 13, which are the self-
inceimination and presumplion of innocence provisions, are all
formulated in terms of charged with an offence. The case law may
very well have something to say on that. F'm not gaing to point one
way or another on that. Section 7 definitely has its application to
look for the....

The courts are looking for fair procedure and for fundamental
justice,

The Chair: Mr. Bagnell, very quickly.
Hon. Larry Bagnell: Thank you.

The public watching this must find it bizarre: that the’ department
fras @ process that has’ détermined i1’y ot mamfestly unconstitatiorial
when & inajority of gur estésmed legal withdsses have said it is.

I have just one short question. The points they bring up are related
to the arbitrary detention and the Constitution, because they'll be
arbitrarily detained if they can't somehow prove they're not going fo
offend again. And how would they prove that?

Second of all, they say it offends the proportionality principle in
that of course he already has a sentence for each of the three crimes.
So the additional defention would be non-proportional to the crimes.
8 (1120)

Mr., Stanley Cohen: Arbitrary detention, of course, is something
that will have to shake out in any litigation challenge.

Manifest unconstitutionality is something thiat basicalls says:it.is
o its.face: manifsstly: uhconstmtionsal;

R would chal!enge: any of the experts you've had béfore you to

that the !egislatrdn_ unconstxmhonal o ﬂeasuhat Some aspects of
the Tegistation are unconstihtional:

T understand where! they're comin

& fromi,; and T don't think théy
wmi

dnsrmssmg 4t ‘off ‘the ‘top of their heady ag manifestly

wiconstititional

I'm sorry, I dida't mark down the second part of your—
Hon. Larry Bagaell: It was about proportionality.

Mr. Staniey Cohen: Proportionality is an issue that, of course, .
comes into the section 1 justification question, the justifiability of the
legisiation. When looking to whether or not this is a proportional
response, the courts will have regard fo a number of factors.
Certainly they're going to look to the tailoring that goes into the
design of the legislation.

You have heard lots of testimony from my colleagues and others
about what has gone into the legislation and the safeguards that are
built into it. Just to repeat some of them, the person is presumed
innocent at trial of the predicate offence; the court can refuse the
crown application for an order for an assessment; the assessments are
by a neutrai party and can provide evidence sufficient in itself to
overcome the presumption; there is a prior consent that is necessary
from the Attorney General; there is a requirement of notice of the
dangerous offender application; the offender is cntitled to full
disclosure of the crown's case and has full rights of participation,
notwithstanding that there's no need to testify; there is a court
discretion to refuse indeterminate detention.

And, of course, there is parole review, which was very central to
the consideration of Mr. Justice La Forest in the Lyons case. The
Lyons case should be revisited.

The Chair: I'm sorry, Mr. Cohen. We're a bit aver time here. [
want to allow you the time to get your points in, but Ms, Jennings
itas a question and Mr. Comartin has, and then we're going to finish
up.

Hon. Marlene Jennings: Thank you, Chair.

Mz Coliei; you have conststentiy used the: term: that the minister
has certified: that: Bill €-2 iz hot mamfestly uitconstitutional.” T
responge’ to guestions: of my: colleagiie, you agais’ tged: the: term
“manifestly’ unconstittional”.
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For the word “manifestly”, one the definitions is this: in a manifest
manner, evidently, unmistakably. That's quite a low bar. I think most
people would say it's a very low bar, because it would have to slap
~ everyone in the face. Even people who don't necessarily have legal
training would look al the law and say there's something wrong with
it.

My question to you then is, in your experience as the senior
general counsel in the human rights law section of the Department of
Justice, are you aware of previous situations where drafl legistation
has come forward and has been discussed, where the legal opinion
was that it is not manifestly unconstifutional, but that there are solid
argurents that it might be unconstitutional—and solid arguments
that it s constilutional—and where the minister has refused {o certify
it because the minister has decided to po for a higher bar than simply
“manifestly unconstitutional”?

The Chair: Please be very quick in your response.
8(1125)

Mr. Stanley Cohen: What T will say is that Ehaven't [efi the words
ianifestly unconstitutional” hangiig 2T 3 hay
that the! siltiation is onc in which the lagislation is not manifestly
unconstifitional and is. capable of reason, jusnﬁcauon, and ‘credibie
argumentation such that'a court would. aceeptist in‘a properly argued
challenie.

T'think fhat's the best Tcan do for you ‘on that i m short order.
The Chair: Mr. Comartin.

Mr. Joe Comartin: Mr. Cohen, do you believe Gardiner is stiil
good law, or do you have any reason to believe that Gardiner has
been overruled by any of the subsequent decisions—Lyons, or
Johnson, or whaiever?

Me. Stanley Cohen: Gardiner has not been overruled, o my
knowiedge. Gardiner is a decision of the common law and Gardiner
has some expeession in the current Criminal Code,

Mr, Joe Comartin: Thank you.

Mr. Hoover, in spite of Mr. Keddy's protestations to the opposite,
there are a number of sections in here that are, or will be, on specific
facts, minor crimes—not serious violent crimes. Does the depart-
ment know how many cases there are each year thal would meet the
three-conviction test? How many B and Es do we have where people
get two years? How many of those do we have in total? My

estimation is that there are thousands of cases each year with a third
conviction, where they would have had two priors and would have
received two years or more,

Mr. Douglas Hoover: In deliberations during the formulation of
the pelicy behind this, we were ahle, as much as possible, to look at
case law and convictions. It's cerlainly not in the thousands on an
annual basis.

Agaln, based on our review and our discussions with our
provincial colleagues who actually do the prosecutions, ¢ic., I think
the upper limit we were able to put our finger on for the 12 primary
designated offences with al least a bwo-year conviction in every case
—which makes it relatively serious on the scale of things—was that
there would be a potential maximum of about 50 cases coming
forward. And then again, given the discretion of the crown fo bring
those forward, I don't think you would see 100% of those aciually
brought forward. But that was our best estimate of what we would
see coming forward on an annual basis.

The Chair: Thank you, Mr. Hoover.

1 want to thank both of you, gentlemen. I'm sorry about the time
constraints. I'm sure we could have spent another hour or so at this,
but T want to thank both of you for presenting this moming and for
being at commiltee,

Jugt 1o close this up as the witnesses are moving from the table,
we've concluded our witness schedule, so we are going to move into
clause-by-clause consideration next week.

Conceming amendments, the motion the committee adopted was
that amendments to Bill £-2 be submitted to the clerk 24 hours
before the beginning of clause-by-clause consideration, without
precluding the tabling of additionai amendments from the floor, In
order for the office of the clerk to receive a copy of the amendments
package submitied by the members for three o'clock on Monday
aftemoon—in hoth languages, I would add—the amendments need
to be submitted to the cierk by no later than noon. So I'm asking for
agreement that we can assume that all members agree to send their
amendments to the clerk by noon on Monday to facilitate the clause-
by-clause process.

Very good. Thank you.

We are adjourned.
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Covarnment Orders

The other part of the bill relates to dangerous offenders, and what
we have done, | believe, is very reasonable. We have asked for &
declaration to be made by the crown attermey advising the court
whether he or she will be bringing 2 dangerous offender application,
This declaration s intended ta ensure & more consistent use of
dangerous offender sentences by crown attomeys i all jurisdictions.
I think that is reasonable and it is a step forward in the right
direclion.

@ {1025)

What we have said, and agaip I think most Canadians would
agree with us, iy that for an offender convicted of a third designated
offence, a third serious offence, in a nemaw and proportionate Het of
the 12 most violent and sexual offences, it will trigger a dangerous
offender designation. Those offenders wil be presumed to be
dangerous offenders unless they gon prove otherwise.

These are individuals who have been convicted three times, All
we are saying is that the onos s on them to show why they should
not be presumed to be dangerous offenders. | believe most
Canadians would say that is very reasonable,

All Canadians.

Hon. Rob Nicholson: My colleague from St. Catharines says “all
Canadians”. No, We heard from the NDP membets that they do not
suppott this, so it cannot be all Cavadians, but ! think most
Canndians will say yes to this and will say that we are on the right
track in terms of protecting Canadians,

An hon. member:

T wanf to be absolutely clear for those members and all hon,
members of this House, We indicated when we introduced the bilt
that any attemp to sabotage the bill, any attempt to gut it or water it
down, would be considered a confidence measure, { do not want
there 10 be any misunderstanding at alt in the House. If the NDP
amendment to ke this out of the bifl pusses, we will consider thal a
confidence measure, and we will go to the people of Canada and fet
them decide if they want to get seripus about fighting violent crime
in this counfry, let there be no mistake about it.

(1030

Mr, Joe Comurtin (Windsor—Tecumseh, NDP}: Mr. Speaker,
in terms of my comnient, we do not have a preat relationship with
the Sentie, I do not know if the Minister of Justice appreciates that,
1t is mther difficult for us to pick up the phone and call the senators
since we do nor talk to them. We just want to abolish them.

With regard to the reverse onus section, wilhout exception in
committee, except for the minister hirsetl, every witness who came
before the committee who had any legal expertise at all made it very
clear that the reverse onus scction would not survive 4 charter
challenge. We did not have one person tell us otherwise,

[ am asking the minister on what basis he is saying this other than
his own opinion. T respect his opinion. He and T are graduates of the
same law school, the best law school in the country, at the University
of Windsor. T respect his opinfon, but 1 think that on this one he is
wrong, | am wondezing if he has any other opinion from &
constituttonal or charter of dghts expert whe says this will survive n
constitutional challenge. ’

Hon. Rob Nicholson: Mr, Speaker, the hon. member covered a
number of different areas. Certalnly i regard to that part of his

comments about the University of Windsor being the best law school
in this country he will got no disagreement from me. | want to say
that I do not usually disngree with the NDP, 1 was thinking of the
fion. member for Brant, He knows what [ am tatking about and we
can have a unanimous motion on that,

In any case, the member mentioned that he has no relatiouship
with the Senate, but 1 think he wilf admit, because | remember seeing

" iy print comments from him that if we had introduced the other four

they would go easily through the system, that it is not that casy. That
is what 1 was saying. If there was any help that we could have had
last spring it would have been much sppreciated., or if there is any
heip that we can get this {afl in getng these through both houses of
Pardiament it would be much appreciated.,

With fespéet to:the congtitutionatiny: of Hiese, 1-am sure e beurd
from the officials 2t the Departin Justite, Tpresume he asked
that queéstion of thém. Tn my ekamintion:of bilfs, Talvays waich for
v things, ‘and they aire:very important to me, Twant ¢very piece of
lepistation o satishy the Canadisn Charler of. Rights and Freedoms,
and oF roursel s alce sure that: ;xmmphes with the Canndian
Bl of Rish(s’ Both ‘of thise dociimens sie vary mmportant: 1 have
satisfied miself on thal, Indeed, Tvould dot have introdnced the bil)
#inte; Partament 11 did 0ot belleve that it satisfied both ol thosa
importint documents.

Hon. Robert Thibault (West Nova, Lib): Mr. Speaker, could the
minister clarify the following for Canadians? When he talks about
the avea of the bwelve most vickent crimes and the three offences,
does he mean that the three offences are in that categary and tlat this
does not apply (o someone who has had one offence in that category
and then two lesser mfmctions since?

¥ have & Second guestion; i be has time. His exert who gaw
testitnony, My, Standey Cohen, said that the legisiation-in quesrmn
was “not munifestly unconstitotionat®, Mot being a gradunie of nny
faw schoold T2 ot $ure whiat thet maans, 3 wigold fike the minister
to explain it 1 Sounde 1o mé rather weak #nd is not like o full-
fledged endorseragit. Could the minister clarify those ctminents?

® {1035)

Hon. Rob Nicholson: Mr. Speaker, I would be pleased to provide
the hon. member with a graph so that lie has the exacl enumenntion
of all the designated offences within the dangerous offender section,

More importanfly;. e ‘asked ‘whether it does w0t wanifestly
coinply; whatever the wording was. 1 think 1 got the gist 'of it. 1 con
tedt him that 1:befieve  this comiplies with the Charter 'of Rights and
Freedomd - and 1 believe this ‘complies: with : M. Dictenbaker's
Cabadian Bl oT Rights:

Cettainty- 1 van say thal there:is nb Jegisiation o which:1 wonld
tend 1ny-name and my office as Minister of Jushc,e, nor-on behalf of.
the ‘governimient would we introduce any piece of- Ieg:s!atwn‘ Were
we not convinced that it ‘compHed with the Charter of ‘Righis and
Freedoms and the Canadian Bill of Rights. T hope ‘that satisfies the
fion, ‘member.
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JUST-50 ' 7

Hon. Robh Nichelsen: It's important io have a complete response.
This is a very important process. and T don't have to underdine that
for you. This is the sccond quadrennial cormunission that 1 have been
involved with, and I beliove it is and was jmporiant to have a
complete response.

We tke the process seriously, ns we should. Again, Finvite people
ta have a look at the government's response on this. I think it's well
reasoned and il's complete, and that is as it should be. I think that's
the fair way to do thal, and that's exactly what we've done in this
case.

8 (945
The Chair: Thank you,

M. Cotler.
Heon. Irwin Cotler: Thank you, Mr. Chainman,

[ wani to also express my appreciation for the minister and his
ofticials for being with us today to distuss the matter of jucticial
compensation set forth in the second budyet implementation act, Bill
C-45.

Ninisler; as’you:are aware, section’ 4.1:0f ithe -Depadment of
Justice Act'stipulaies thel bills must be checked for complinnce it
the ‘Canadian Charer of Riglits ded Preedoms, My guestion is; by
what standard was this bill vested for charter complianics?

Hon. Rob Nichslson: Allbillsithat are drafled by'the Government.

of Canada are veted 1o ensure they comply with the Constitition 'of
thig ‘Countey. That 32 ‘as #-should be.

Hon. Tovin Cotler: Mo, T tnderstand 1he Tequirerment, Minister,
that is. ser forth in the’ Depariment ‘of Justive Acl,-but ‘the reason T
' raise: the quésiion of the’ standard that s used s ‘hat ‘a2 previous
wilness from the Department of Justice sald the standard is ‘one that
is—aind Figuote—"manifestly  unconstitutionsl and coild. not be
defended by credible arguments”. Othets have said--and T quote—
that it%5 .one of *whether or not s’ credible ‘Charter argument can bi
made”,

P asking your npunun because T:don't think: that you. yﬂurbelf
have: sharcd ‘your views ‘on winit the appropriate standund ‘would be
inthis yepird.

Hown. Rob Nicholsen: Well, ‘the standard. is that we comply with
all“the onstitutional documents; be # the charter or the Canadian
Bill -of Rights, We. satisfy ourselves that all legistaton  is in
complismes: 1 think that has been the procedure of $his govemment
and ‘previojs ‘govenvments; and that will continue:

Hon. Trwvin Cotler: With respect 10 the legislation befors us, Mr.
Winister, hits this 3 Fact been checked with regard 10 cnmpl:anca
with the chatler? 1050, was - different standird used with'tegard o
this particylar piece of Jegislation mparding judicial compensation?

Pinionly seeking fo apprcmat& Jecavse under section 4.3, 85 you
know, thers's & requirement  tor s Tépart of “intonsistency’ where
one exists, Has there been a report prepared For this bilt? 150, when
will it be 1abled?

Hon. Rob Nicholson: Again, Tean't teil you anyihing more than
've ‘already told yoi We comply ‘with the tests that have been laid
down.

Tveindicated T think ona auup!e of becasions, 1o Midame Bofvis
and Ms. Findluy, that in ‘my opinion this completely mesis: our
conslititional sesponsibilities s sét Ot in the Judpes Act and in the
Constitulion At of 1867,

T ot quite snre'exﬁct'ty where: you're driving ihis, Mt Cotler;
but Tbelieve s is n tomplete compliance with the Constitution of
this: connu‘y 281 belieye: ali tie lepislation we have tabled ‘before
Pariament 38, That's 2 ‘government respofisibilivy.

Hon. drwin Cotler: The reason m: 3skmg. M Minister 3 that
we have ‘not had any whiing of the vpivions that e Ieyatatma 15
constifstional. The Dispartment of Justice Aot ‘mangites svhatf mighl
call ‘a copstimtional -seal of B ;,uad housekeeping approval. Tim just
saying, will ‘this 'be ‘ubled with respect 10w’

Hon. Rob Nicholson: | gencrally dont table -:i@aﬂl..ﬂﬁiniws ot
legal ndvike: As 1he: spokesperson F0r-the govertiment in this ‘anka,
Ve dndicated thal this bill, as:with all the ofer pieces of legislation
wo'vetabled before Parlimment, n o1y -opinidn is compliant with both
the charter and the Canadian Bill of Rights,

Hou. Trwin Cotlers 1 still dor't understand, though, Minister. 1f
yout're not tabling 3, what standand i bélng used?

How Rob Nicholson: Well, ‘the: smndmi as™ s o in the
Comstitition of s ‘country.

Hon, Trwin Cotler: Beoanse we have

Hon. Rob Micholsons Those who swork with me:are quite familiar
with thie Beitish MNorth: America Act, mow koown s the Constitntion
Actof 1867, They're quite faniifiar with 1he Canadian Billof Rights,
as Fniroduced by Mr. Diefenbaleer, and svith ‘the ‘Canadion chaster,
and with afl ather constititional documents going back 1o the Magna
Carta, for thay maber They'te quite. familiat swith those. Thisis the.
advide whim we ‘dmft legiskation.

P satisfied. fthat the bills we able  before  Parliament: we
cem;aletcly ‘comphiant with the Constittaion of this conntry, L ieliove
thiz bill ds, aud Thelieve the: :esponsa we have tabled awith respect fo
the quadrenniz) commission is i tine with that approsch and thai it
Tespects the constititional responsibilifies we ‘have. with respeci o
judieiat independenue, judicial ‘salaries, and judicial benefits,

Hon. Irwin Cofler: Minister, I'm not going to pursue i any
further, other than 10 say that I'm still not aware of what the standard
is that is being invoked with respect to the determination, under the
Departmcm of Justice Act, of compliance with the charter. Fli Jeave
itat that, but I would hops that at some future ocension tat might be
shared with us.

On the compensation-—
 (09450)

The Chair: Thank you.

Mr. Goguen,

Mr, Robert Goguen {Moncton——Riverview—Dieppe, CPC):
Thank you, Mr. Chair

Thark you, Minister, for appeating loday.

Thanks to the wilnesses,
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[English]

Having carefully reviewed the maiter, it appears to me that the
Chair is being asked to examine and define ceraln teeminology o
determine if the minister has deliberately misled the House.
However, 1 am lfimited to the role that the House allows the Speaker
to play and to cast the Chair as the {nterpreter of the meaning of what
was said is fo po beyond that role,

{Translarion]

On February 26, 2004, at page 1076 of the House of C'ommom
Debates, Speaker Milliken pointed out that:

As han, memburs knows, it is not the Spesker's role to adjedicate on matters of
fagt, This is something on which the House #self can form on opinton during debaic,

[English]

In another ruling, on Jamuary 31, 2008, which can be found at
pages 2434 and 2435 of the Debates, Speaker Milliken also stated:

Ay dispute rggurding the acedmey or apmopriatencss of o minisler's response fo
an oral guestion is a matter of debate; it is not a matter for the Speaker to judge,

Our parlinmentary practice sets a very high theeshold for the
Speaker to make a prims facie finding of privilege in cuses like the
one before us. Tlds was acknowledged by the hon. opposition House
leader in his intervention and { also reforred to this threshold on May

2012, at page 7650 of Debates, in mling on 2 similar matter, when

I “stated:
e, it must be proven thot the statement was mistoading; fwo, i must be
blished that the ber making the stasemient know af the time that the

statement was incorrect; and three, that [ir must be proven that] in waking the
statement, the member intended 1o nisiead the House,

[ Transtation}

Furthermore, Speaker Milliken, in a ruling made on April 21,
2005, at page 5412 of the House af Commons Debales, rerninded the
House of a key element o consider when finding a prima facie
instance of privilege. He said:

T the present case, [ must desenning whether the minisier's responses i any way

impeded meanbens inthe perfomunce of their pediamentary duties and whether the
rermarks weae infentionably miglesd ing.

[English]

Taken together, these procedents demonstrate the demanding
threshold established by our practice before the Chair can arrive at a
prima facie finding of privilege. House of Commons Procedure and
Practice, second edition, at page 510, summarizes the approach very
well when it states:

[ Translation]

1 most instances, whes a puint of order ar a question of privilegs has been mised

m regaed fo o mqponso 1o an oral question, the Speaker hay ruied that the matter Is 2

geccmend among Members ever the fhets surmundmg the issue, As such, these

tnatters are man: # question of debate anid do not constitute 5 breach of the rales or of
privilege.

[English)

In the cument situation, the Chair is faced with just such a
disagreement over the facts, and the evidence presented to support
the contention that the minister has deliberately misled the House
fails short of the threshold required in cases of this kind.

Accordingly, piven the precédents cited and our practice in
circumstances of this kind, the Chair cammot find a prima facie
qusstion of privilege in this case,

{ thank alt membeys for their attention.

T understand the hon. Minister of Justice i¢ rising to make forther
points to the question of privilege raised before the break.

©{1535)
DEPARTMENT OF JUSTICE

Hon, Reh. Micholson {Minister of Justice and . Altorney
Genmi of {’:ﬂamis POy Speakzr, I nse o respond to the

; ised ghortly “before the recent
canwtaemy ‘week, The niember referred 1o atlegations made by un
official in (e Depariment of Justice, which ave purfently the Subjest
of litightion befiws fhe Federal Tourt, e has said that- i these
ailegaumas are tnig; then the [House was inisted, T fifmily reject zhal
inginuation.

In the government House lewder's remarks made in immiediate
response, he noted three procedural objections fom the oulset to this
question of privifege: first, that it was not brought at the earliest
opportunity; second, that it perteined fo a question of law; and third,
that the sub judice convention ought to be considered.

As m:ed by ‘my hon, colleagme, the pimmlff filed a statement of
elaim in the: Federal Cownt on Decenber 14, 2012, A ‘motion in
rifation 1o this judicial pmwedmz, was heard in Federal Court on
January: 15 2013, ieudmg 1o d series: of newspaper articles and other_
of pnva!egc wis talsed when the chsc reconvened on January 28,
2013,

When I appeared before the Standing Corunittes on Justice and
Humuan Rights on February 6, in relafion to Bill 59, the hon,
member for Gatineau questioned me about section 4.1, The hon,
member for Winnipeg Centre had yet to bring forward his question
of privilege, despite his colleague, the NDP's justice critic, being
prepared to participate in 4 thorough discussion on the subject.

Moreover, I understand that.the reporting requirement of section
4.1 has come up in no fewer than five different debates oa the floor
of the House since the start of 2013, Suffice to say, the hon. member
could have raised his question much sooner than March 6, 2013,

The second maiter mised by the govemment House leader was
that the issue before us Is a question of law.

Citation 168(5) of Beauchesne’s Parliamentary Rules and Forms,
sixth edition, advises that the Speaker “will not give a decision upon
a constitutional question nor decide a question of law, though the
same may be raised on a point of order or question of privilege".
This is a long-setled proposition.

The same statement is decfared at page 180 of Sir Jean Bourinot's
Parliamentary Procedure and Practice in the Deminion of Canada.
That book was published in 1916. The principle recited can be tenced
through many Speakers’ rulings,
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M. Speaker Milliken ruled on December 12, 2012, at page 2600
of the Debates, on a dispute about whether certain content jn the
Public Accounts secorded with the requirements of the Fisuncial
Administration Act, On this, your predecessor, Mr, Speaker, said:

it is nut of course for the Speaker to deside il the agency is neting in compliance

with the faw, As [ have bid oceasion to mention in several recent nulings, it is a long~
aecepted principle that the Speaker dees not pronounce on points of law.

Ther is clearly a difference of opinion.,.conceming Interpretstion of the legalities
flowing fronr the fcts of this case. That is a matter for debate and o vasicty of
different oppertunities ate available By which the maller ¢an be raised i this
chamber of in committee, There I8 no procedursl issue here and so } nged nat
claborate on that further

M. Speaker Froser's ruling on October 9, 1990, page 13620 of the
Diebates lends itself well to the allegations here, He said:

—it i3 nat fior the Speaker of the Hause 1o rule on constitutional matters. 1 is paf
for the Speaker of the House ta fry 1o Intorpret at sy given time different jogal
opinicas thot may be expessed across the counlry.

Deputy Speaker Lucien Lamoureux, as he then was, declined to
answer a question. of whether a bl came within the conslitutional
jurisdietion of the Parliament in a ruling on October 25, 1963, at
page 488 of the Journals. The suthorities he quoted included even an
1864 decision of Mr Speaker Wallbridge of the Legislative
Assembly of the Province of Cunada.

Far more recently, though, is a nuling which you, Mr. Speaker,
delivered on October 24, 2011, stacting at page 2404 of the Debates,
respecting C-18, the Marketing Freedom for Grain Fanners Act. You
summarized the position in which you found yourgelf then and, I
would subinit, where you are now:

-—it I& knporiant to defjucnte clsesty betwesn intopreting fegel provisions of
stifptes~which 8 oot within the purvfew of the Chair—ind easiring the
sourdness of the procedures and praclices of the Houwse when cansidexing
fegislationr—which, of vonrse, it the role of the Chair

2 (1540

The final point noted by the government House leader & that the
allegations referred to by the member for Winnipeg Centre are before
the courts, Untit the matter is resolved, this House should exercise iis
usual restraint and avoid prejudging or prejudicing the cutcome of
the ease in which [, as Aftomey Genetal of Canada, am a patty.
Nonetheless, T am cormpelied to respond o the case argued.

In the present cireumstonces, finding a prima facie case of
privifege would require that there be some evidence that the House
and its members have been fmpeded in camylng out their
parliamentary duties. Despite the hon. member's allegations, he
admitted in his submigsion that he has “no evidence to suggest that
the incumbent Minister of Justice nor any of his predecessors have
deliberately provided inaccmrate information to the House, even
implicitty™

Page 141 of House of Commons Procedire and Practice, second
edition, observes, on questions of privilege:

The function of the Speaker is limited to deciding whether (it matter is of such o

chateeter o5 10 eatitfe the Mewber who tas mised the question fo move 8 motion
which will have priotify over Grders of the Day.

To accomplish this, the member for Winnipeg Centre would seck
to have the Speaker rely upon the unproven and untested allegations
made by & plaintiff in a court proceeding, ¥ would respectivily
submit that if this is to become the threshold for setting aside the
business of the House sponsored by members, whether they be

Privilege

ministers or private members, we could essily paralyze the business
of Parliament by taking up any mumber of litigasts' unproven and
untested statements of claim. Therefore, I discowrage you, M
Speaker, from making u finding of a prima facie case of privilege on
that basis.

However, it is mcumbent upou me to exp[ain why the member: 'ur

exammﬁ govemment

and the Canadmu Bilt af Rxglna

mcomastcnt wnh the Canadian Charter of Rights and Eresdoms or
the Canadian Bill-of Righls,

commitiecs studymg govemmem Ieglslmmn, Memhe_rs can and do
ask me qu mms ahﬂut the eomt:tummalfty ot‘ govem 'ent bi!fs. For

ga 0L
my respanmbxlti; }

House of Commor

and o’ wpott athy suek mcensistenc& 13 lhe Huusa
Cangdiah Bill of Rights reuites me to tonduet 2 sxm:tar Tevigw f‘or
mconsust_ency

o (1545)

The notlst: that. Packipment hids:semeliow: best isled: reflects a
m:sumderstandmg o h_ ‘e system: dctually: works; - Proposed
government legislation i3 reviewed for charter and other legal tisks
ﬂaroughaut the. mhcy atid lcglsinhve devel?pmem processes. The

dytiarnic and’ obigoing, Section 4.5 is o . gl
peocess thit invelves tiree distinct cormponents: a&vrsﬁry, cerﬂﬁcah
thon and repoiting:
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The advisory mx;mnem 1akes. places  hroughont ‘the - poticy

developmient process, P to’ wmd” insluding the introduction ‘of:

legistation. This typically beging with the ﬁew:lopmen! ofthe ;mhgy
propogal by @,owmmzn: slepariments; Tf continies 55 the pmpasai
refined, ‘a8 options are -developed and put ‘pefore ministers: smd
rhmughaut the: 1egfsiaﬂve dmﬂmg pmwss

identificd: The risks that are hig,hhghtﬁd m hot: !imiiad io ssmaﬂ(ma
whigke the piposed lepistation'ss inconsistent with the chavier Ttig a
broader asaalws of risks along o Spedtami, from lowite bgh Tisk for
chirter inconsisteney:

Cedification of legisiafion s 8 sepirale process that takes plate
afier. govemment bills' have: been ‘iniroduced ‘in the: House of
Commens.’
lepislative counsel confirms, that 35 certifies; that the reauisite eview:
of lepilation for itconsistency his taken plate. Certification falies
plrice v alf govermment bills]

Camﬁcmian shmﬁd fot ha canﬁ.\sad wah the: mpamng cbhg,atims
s A

Canaﬂm Bﬁi 0!" R!gms.' B amﬁmnn 5 a’ tagk for gweunnem
officinls: anid ‘takies place for gl government bills: By contisst the:
feporting obligntion ‘belongs 1o the Ministor ‘0f Tustice along:and.
wiuld be tigged mﬁy if T as thie minister; formed the apinipe that
the. govermment billin queéstion was, ot the time of s introduction,
itiponsistent with tha ‘charteror the Canudian Bill of Rights. Santm
4.1 ind section 3 ave quits: cléar o fhat mgard “They regoire’ thie
niinister to ascériain whether thete s aniinconsistency. This accords
with ihie mng-smnﬁing approach Fand my predecessors have tiked i
thavthe minister makes sucli-an wicenainmiit doly when'there i 'no
credible arginent 16 Support the propbsed measure,

A md;hie argmm:nt is: one Ahat is neasonnb}e ‘boria. Hide and
: g ted by, i it

crediblé amument ﬂuesh_o!d” is qnahtaz;vf: in aatum, despite
allegarions quoted by the member for Winnipeg Centre, 1t is ot
bogad on 8 predetérmined nuimerical thiéshald. Section 4.1 upes ve:y
précise Tanguage, Hdoes not mqum: thiit ther he discloguing d@ny time
there is % risk only-that Tascermin thar thers 15 inconsisteney.

T must stresy that ‘the’ appromch: T have descritied is not new: It
criginates: from the earliest dayi following the tnacthnent-of section

Several of my predecessors have answered questions on this duty
in the House or before our commiftees or those of the other place.
For example, that could be found when the hon. Picire Binls,
currently Chief Justice of the Federal Court of Appeal, was
questioned about his responsibilities at the Standing Senate
Coramittee on Legal and Constitutional Affsirs in June 1993,
Similarly, the hon. member for Mount Royal answered questions on
the topie before the same Sennte commities in November 2005, My
fmmediate predecessor, now the Minister of Public Safety, fielded
related questions from the Standing Senate Committee on Legal and
Constitutionat Affairs during its study of Bill C-2, the Pederal
Accountability Act, on June 29, 2006. I too have had the pleasurs of
explaining the government's legal position with respeet to govern-

45 o Formal “siep’ whereby ‘the. depariment's chief

ment bills such 25 a question in the House on November 23, 2007
about Bill C-2, the tackling violent crime act, or during my recent
committee appearance on Bill 8-9, the nudear terrorism act, which I
described eatlier.

1 could go on and quote from those exchanges, but T think the
point is clear that this is nothing new and that Parliament possesses,
aud hus long exercised, its ability to query and probe the
constitutionalisy of bills.

® (1550)

‘OFf conrse,” we. must mmembgr that eonstmmonai !aw wnstamiy

ccnstiwziana! questions againstithe’ govemment

This explanation should pul to rest the concerns of the member for
Wirmipeg Centre, and indeed, all hon, members.

Fusthormors, nndes our consiitttonal iysted, el branciies ‘of
goverieot, Parliopent;” the" eeciitve #nd e coirls hhve i
responsibility 6 ensire:that charter rights are respected. The system
of chufter feview pat In’ place ‘wbder seclion 4.1 snstites thal each
branch performs iy appmgnate role Within' thi Sxecutive beach,
proposed lagislalive initiatives nre Teviewed, taking into: considers-
tion any charter risks that have been identified through the advisory
proccss and receriification’ k. e heieselry ‘roview: for:incon-
sistency hes taken piace upon introduction of a government bill in
the House of Commons. It is ihen for'the houses iof Padiament o
debite the proposed law,: mctudmg s constitutional iniplications,
aiid: o defermine whether or ot it witl passand become faw:

The approach 1o reporting requirements in seetion 4.1 or section 3,
a5 the casemay be, and the underlying review proceis st reflect
the yole of all mstinitional actors; including Parliament; o consider,
Qebate; weiph ahd balance chsrer interests in Hahtof public policy
objectives:  Parliamentarians  have: theli- ‘own ‘responsibilities in
relatinn to- thie tharter,

In summary, Thave: gmatzespect for-{hie work of pariiamentarians.
atid for flie rale of this HouseIn debaﬂng povernment Jegisiation. 1
have “explained how '3 approach my  respossibilities ‘ander the
Bepartmem of Justice Act.-1.iake into account 2 vatiety. of legal
opinions dnd ‘perspactives, which can ‘differ; and then 1 make the
decision,

Ther 4 o mystery. -hére.” Like: all“of “iny ‘predecessiors,” the
appidch T apply tnder section 4.3 js robust and ‘meanngfl. Bven
after $ muke the:decision that there is io’ mcons:stency between the
praposed degisintion: atd the charter, it veimeing ‘open for paxi!amﬁm
tarians 1o debate dhe' proposed: legisiation, including any charler
aspects. Htie Jegislation s passed; it-can-be:challenged biefore the
courts. This process has served governmentss and partisments well,
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In conclusion, M. Speaker, you have several procedural grounds
on which you could reject this question of privilege, or you can
accept the evidence fom me, as a member of the House of
Commens. The hon. member's olaims, in my opinion, can be
dismissed oustight.

Finally, T uderstand that the hon. member for Mount Royal iy
be making an intervention again on this question of privilege. I
would like to reserve the right for myself or 2 colleague to respond in
due cowrse should any new issues not previously canvassed arise.

Hon. Jrwin Cotler (Monnt Royal, Lib): M, Speaker, 1 am
pleased to rise {o discuss the questions addressed by the minister and
the question of prvilege raised by the member For Winnipeg Centre
on Wednesday, March 6, in a broader context,

I have bad the benefit of reading his intervesmtion and the
government's response thus far, as well as the comments of the
leader of the Green Party in prepating my submission, [ thank the
Speaker for awaiting my sobmission on this matter.

The issue before us is the way in which the Minister of Justice vets
bills for their compliance and consisteney with the Canadian Charter
of Rights and Freedoms and the Canadion Bif of Rights. In this
regard, the member for Winnipeg Centre read into the recond section
3 of the Canadian Bill of Rights and the requirement for éxamination
of legisiation for consistency with the provisions of the Bili of
nghts

To complete the record, T will rcad the relevant section of the
Department of Justice Act, section 4.1{1}, which thereln stutes that
the mintster shall:

esamine, every Bill introduced in or presested 40 (he House of Commens by a
minister of the Crown, in onder te gseerain whether any of the provisions thereo!’
are inconsisient with the purposes and provisions of the Canadion Charter of
Rights and Freedoms end tie Minister shalk rapoel any such Inconaistency to the
Heage of Commons at the first convenient spportunity.

There is 2 related provision in the Statutory Instruments Act,
section 3 (), which requires an examination of a propased regulation
to ensure thai:

et e mot bespiss unduly i Gostig rghls and feedoms and i3 nee, o ony

cuse, inconsistent with (v putposes dnd provisions of the Crnadinn Charter of
Rights and Freedoms ang the Canadian Bill of Rights;...

Ag the members for Winnipeg Centre and Saanich— Gulf Islands
both indicated, there i3 concery a3 to whether the rodnister has
fulfilled the purpose and spirit of these provigions as evidenced by
courts finding certain legislative disposittons from the govemiment o
be unconstitutional.

These cases have run 4 spectrum, For example, R. v. Sheck and
R, v. Smickle, cages from B.C, and Ontario respectively, struck down
mandatory minimum penalties. R, v. Appulonappa, a Dritish
Columbia case regarding human smuggling, found that the
impugned section of the Immigration and Refiges Protection Act
-violated Charter protections,

Recently, as well, R, v. 8t-Onge Lamonreux, 2 Supreme Court.

case, found that certain provisions of the Criminat Code with respect
to drunk driving infringe the Charter's punrantee of the presumption
of innogence, a foundational criminal justice precept.

: Privilege

Them are other cases and, indeed, g series of cases in which the
constitutionality of government legisiation hus been challenged,
though courts have not yet ruled on these matters, aud the legality of
these government aofs may not be known for seme time after their
enactment and enforcement,

The argument advanced by my colleague in mising this question is
that if all these provisions are constitutionally inconsistent, there
mugt be & deficiency in the review process, and the Minister of
Justice has sought to address that point. '

Indeed, the afocemeniioned provisions of section 4.1 of the
Depariment of Justice Act require not only & review of proposed
govermnment legislation but the tubling of a report in the House in the
event of inconsistency. Not only has unconstitutional legislation
came before us, but it has been done without such a report.

1 share it my colleague’s concem ihat this bas raised a serious
issue for all parliamentarians, :

As members know, and the Minister of Justice references, 1 hag
the privilege myself of serving as minfster of justice and Attomey
General of Canada. As such, 1 am well aware of the duties of the
minister and of the obligations required by statute of that office,

In discussing this issue in the past, one might well question
whether a different policy existed when I was minisier and why no

. such reports were fabled when I was minister. My angwer to these

very valid questions is simple, and I believe it may shed some light
on the process and whether ot notl a privilege violation exists or some
other breach exists in this case,

As such, it may help yow, Mr Speaker, in adjudicating the
question before you. First, if the review process works as envisaged,
constitutional deficiencies are signalled or addressed in the policy
development stage. At that point, they can be redressed and can be
corrected immediately, Indeed if the meonsistency is corrected prior
to legislation coming to the House, no report will be tabled, Tudeed,
no repott is otherwise required.

»(1555)

As well, and this is the point that bears padicular mention, the
review of the Department of Justice, at whatever standard it has set,
does not preclude the minister from seeking to satisfy himself or
herself with respect to these issues that the legislation is
constitutionally compliant at a rouch higher threshold—ithat is to
say, the department's standard, which has been set for some time,
even while maybe varying over time, may not be the sarme standard
that the minister seeks, and seeking ont more scrupulous review is
something the minister can and ought to do in cerain circumstances,

What is righily before this House, mised a5 a question of privilege,
is whether the minister has satisfied himself of the constitutional
compliance of legislation; an obligation that the minister has,
pursuant to statute, The govemments eontention has been that,
because no reports have been tabled, the process is working. By
contrast, I am of the view ithat because there has been a spate of
lepislation that is constitutionally suspect that has been tabled before
this House and also because some of that legislation has been
overtuimed, the pracess, by these very points, is failing,
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Speaker’s Ruling

For those reasons, I do not believe it is necessary {o apree io the
member's request.

K &
[English]
PRIVILEGE
DEPARTMENT OF RISTICE~SPEAKER'S RULING

The Speaker: [ am now prepared to rule on the question of
privilege raised on March 6, 2013 by the member for Winnipeg
Centre regarding the Minister of Justice's statutory obligation to
exarnine government bills and regulations to determine. whether they
are inconsistent with the Canadian Charter of Rights and Freedoms
and the Canadian Bill of Rights,

I would like 1o thank the hon. member for Winnipeg Centre for
having raised this matter, as well as the Minister of Justice and
Attorney General of Canada, the hon, Leader of the Government in
the House of Commons, the hon. House Leader of the Official
Oppositior and the members for Saanich—Gulf Istands, Winnipeg
Centre, Mount Royal and Gatineau for their comments.

[Translation)

In raising this question of privilege, the member for Winnipeg
Centre explained that, pursuant to certain statutory requirernents, the
Minister of Justice is required to examine all government bills and
regulations in order to determine whether they are actually
inconsistent with the Charter of Rights and Freedoms and the Bit!
of Rights. He cited section 3 of the Canadian Bill of Rights, which
states:

.the Minister of Justice shali,..exomine cyery regulation,..and every Bill
introduced in or presenied to the House of Commons by o Minister of the Crown,
in order to nsecrtain whether any of the provisions thercof are inconsistent with

the purposes and provisions of this Part and he shal) report any such inconsisiency
- to the House of Commons.

[English)

The hon. member then claimed that if the allegations confained in
an action filed in the Federal Court by Mr. Edgar Schmidt, a
Department of Justice official, are proven to be true, the minister has
flouted these statutory requirements. He contends that the minister
manages the risk of inconsistency in a cavalier fashion, and he
argues that by allowing legislation to be introduced in the House that
has a possibility of betng inconsisten! with the Charter of Rights and
Freedoms or the Bill of Rights, the minister misleads Parliament,
thus leaving members with no reliable assurance that proposed
legislation is not in violation of the charter and the Bill of Righis.

The member asked that the Chair find that the minister's approach
had thus effectively impeded members in performing their duty to
exercise due diligence in considering government bills. [ note that to
do so, the Chair would first need to establish whether the Minister of
Justice had acted in accordance with his statutory obligations.

® ([605)
[Transiation]

That said, while the member for Winnipeg Cenire went on to
admit that there exists no evidence that the Minister of Justice
detiberately, or even implicitly, gave the House inaccurate informa-
tion, he claimed that there are serous deficiencies in the examibation

and vetting of draft government legislation by the Minister of Justice
as evidenced by a number of legal challenges to legislation believed
to be inconsistent with the charter and the Bill of Rights.

[English)

The member contended that even though the matter is before the
courts, the sub judice convention does not prevent the House from
considering this question of privilege, as it is in no way dependent on
the findings of the courf, nor will the debate on the question of
privilege interfere with the court in carrying out its duties.
Acknowledging that questions of privilege must be raised at the
carliest opportunity, the member for Winnipeg Centre assured the
House that he brought this matter to the attention of the House as
quickly as he could bring the research together, given the complexity
of this question of privilege.

[Translation]

In response, the Minister of Justice insisted that the matter was not
raised at the first opportunity since the court action in question was
filed on December 14, 2012, leaving the member many opportunities
to have rised this malter in the intervening months—as many other
mernbers had done in both commitiees and in the House. Second, the
minister argued that the Chair has no jurisdiction over questions of
law, which arz for the courts alone to decide. Third, the minister
suggested that the sub judice convention dictates that since the
matter is before the courts, the House should allow the courts o
resolve the matter before undertaking any debate on the matter,

[Engtlisi]

The Minister of Justicc noted that the member for Winnipeg
Centre had failed to provide any evidence that the House and its
members were in any way impeded in camying out their duties. The
minister stated categorically that “this govemment has never
introduced any legislation that T believe was inconsistent with the
Canadian Charter of Rights and Freedoms or the Canadian Bill of
Rights”.

He went on to remind the House that the member for Winnipeg
Centre had acknowledged that he had “no evidence” to suggest that
the minister provided deliberately inaccurate information to the
House about government bills.

[Translation]

The Chair has listened attentively to members’ interventions on
this matter and it seems to me that this question of privilege invoives
three key points; namely, the timeliness of the question of privilege;
the sub judice convention; and the Speaker’s rele in defermining
matters of faw.

[English)

Repgarding timefiness, both the member for Winnipeg Cenire and
the opposition house leader explained that it was only after some
time-consuming initial research that the member felt compelled to
raise the matter in the form of a question of privilege.

Furthermore, [ was interested in the statement of the member for
Gatineau, who noted that this question of privilege was raised only
after cfforts to consider the matter in commitiee had failed.
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While T might come to a different conclusion if the question at
issue related directly fo a specific incident in the House with regard
to this paticular question of privilege, I am satisfied with the
explanations offered and will not rule this question out of order
purely on the basis of imeliness,

The suggestion has also been made that the sub judice convention,
in and of itself, prevents the consideration of ihis question of
privilege at this time,

House of Conmons Procedure and Practice, second edition, at
page 627 states:
The interpretation of this convention is left 1o the Speaker since Ro “rule” exists to
prevent Parliament from discussing o matter which is sub judice.

{Translation]

As Speaker, ] must endeavour to find a balance between the right
of the House to debate a matter and the effect that this debate might
have. This is particularly important given that the purpose of the sub
Judice convention is to ensure that judicial decisions can be made
free of undue influence, While O'Brien and Bosc states on page 628,
in reference to a March 22, 1983, ruling by Speaker Sauvé,

...4he sud judice convention has never stood in the way of the House considering
a pricoa facic matter of privilege vital 1o the public interest or te the cffective
aperztion of the House and its Members,

it also speaks of another aspect of this convention that is too
critical to ignore when at page 100 it states:

The sub judice convention is important tn the conduct of business in the House. it
proteets the rights of interested parties before the courts, and preserves and maintains
the sepemtion and mutual respeet between the legislamre and the judiciary. The
convention cnsures that a balance is created between the need for o sepamte,
impartial judiciary and free specch.

{English]

Striclty speaking, in the case before us, while the sub judice
convention does not preven! debate on the matter, the fact remains
that the heart of this guestion of privilege is still before the courts,
which have yet to make a finding. I beticve that it would be prudent
for the House to usc caution in taking steps that could resuit in an
investigalory process that would, in many ways, rn parallel to the
court proceedings, particularly given that the Minister of Justice and
Attorney General of Canada is already a party to the court
proceedings and would be a central figure in any consideration the
House might give this matter.

Arguments over the timeliness of the intervention of the member
for Winnipeg Centre and the extent of the restraints we might choose
to impose on otrselves because of the sub judice convention are
ancillary matters. It:segriis: to-me that: the: central: element: of this
‘quiestion;; of prm!ege asks - fhe Speaker to- determme if thie
govemmem is: meeting its obligations under: thé law, as set'out in
sectivi 3 of the: Canadian Bili:of Rights: and section 417 of ihe
Department of “Justice:“Act-and their ' relevant regitlations: The
member for Mount Royal distilted this issue down to its fundamental
element in stating:

What is rightly before this House, raised as a queslion of privilege, is whether
minister has satisfied himsedf of the constitutional compliance of legislation.

This-is the very: matter: the: migmbier: for Winnipeg: Centre: hag
placed before: me: for my  consideration i raising: this question:of
privilege:

Speaker's Ruling

[Translation)

Numerous previous Speakers’ decisions point t0 a very clear
practice for the Chair to follow in instances such as this. In a ruling
given by Speaker Fraser, on April 9, 1991, which can be found at
pages 19233 and 19234 of the House of Commons Debates, he said:

The Speaker 3s no: role in-interpreting matters: of cither a constitutionat or legal
hadire.

In a ruling given by Speaker Jerome, on June 19, 1978, which can
be found at page 6525 of the House of Commons Debates, he
addressed a complaint that the government of the day may have
acted iliegally, He stated:

The han, Member also alleges the Government acted itlegally in the manner ip
which postal rates have been increased. Hon. Members will be aware that 1 have »
duty to decide questions of order, not of law, and furthermore, I understand that this
issue is now bofore the courts, In my apinion, therefore, it is an issuc to be settled by
the cousts, and the Chair shoudd not intervene.

[English)

House of Commons Procedure and Practice, second edition, at
page 261, also provides valvable insight, It states:

..while Speakers must take the Constitution and statutes inlo account when
preparing a ming, numerous Speakers have cuplained that it is not up fo the
Speaker to rule an the “constitutionality™ or “legelity” of measures before the
House,

In a ruling on a similar matter, Speaker Milliken, on April 12,
2008, at page 4953 of the Debates, did articulate the limited kinds of
legal or constitutional matters the Chair could rule on.

He stated at that time:

What they may decide is whether the terms of 2 bill a2 in complianee with a prior
resolution of this House, a ways and means motion, for example, or o royat
recommendation in respect of a money bill, but beyond that, Speakers do net
intervene in respeet of the constitutionality or otherwise of provisions in fhe bills
introduced in this House.

[Translation)

More recenthy, I have also been called upon to make ratings which
effectively asked me to interpret the lew. On October 24, 2011, at
page 2405 of the Debares, 1 stated:

...it is Important to defineate clearly between interpreting legal provisions of
statutes—which is not within the purview of the Chair--and cnsuring the
soundness of the procedures and practices of the House when considering
legislation—which, of course, s the rale of the Chair,

[English]

Given' thie: Chair's:limited scope’ tb- consider legal: matters, and
based so{e[y on’ what 18 withiti ty purview 'to_consider,: I cannat
comthent on: the adsquacy of the upproach taken by the govemment
o fulfill its statitory. obligations. T can therefore. find no: evidence
that : the: merabet’ for: Winnipég: Cenire's privileges: have  been
ifeached ‘and: cannok: sée. hovw: thils. tises io-a matter of contempr
Avcordingly, I cannot find & prima facie quest;on of privilege.

1 thank all members for their attention.
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CHAPTER XI

PRIVATE MEMBERS' BUSINESS

Notice

86. (1) Any one Member may give notice ofan
item of Private Members' Business,

(2) Notwithstanding the usual practices of the
House, not more than twenty Members may
Jointly second an item under Private Members'
Business and may indicate their desire to second
any motion in conjunction with the Member in
whose name it first appeared on the Notice Paper,
by so indicating, in writing to the Clerk of the
House, at any time prior to the item being
proposed,

(3) Any names received, pursuant to section (2)
of this Standing Order, shell be appended fo the
notice or order as the case may be, Once proposed
to the House, Members' names shall not be added
to the list of those seconding the said motion or
order.

{4} The Speaker shall be responsible for deter-
mining whether two or more items are so similar
as to be substantialty the same, in which case he
or she shall so inform the Member or Members
whose items were received last and the same shall
be returned to the Member or Members without
having appeared on the Notice Paper.

86.1 At the beginning of the second or a subse-
guent session of a Parliament, all items of Private
Members’ Business originating in the House of
Commons that were listed on the Order Paper
during the previous session shall be deemed to
have been considered and approved at all stages
completed at the time of prorogation and shall
stand, if necessary, on the Order Paper or, as the
case may be, referred o committee- and the List
for the Consideration of Private Members’
Business and the order of precedence estabtished
pursuant to Standing Order 87 shall continue from
session to session.

CHAPITRE XI

AFFAIRES EMANANT DES DEPUTES

Avis

86. (1) Tout député peut donner avis d'une
affaire & inscrire aux Affaires émanant des
députés,

(2) Nonobstant les pratiques habituelles de la
Chambre, au plus vingt députés peuvent appuyer
conjointement une affaire émanant des députés et
peuvent indiquet qu'ils souhaitent appuyer toute
motion présentée par le député au nom duquel
l'affaire a d'abord €t¢ inscrite au Fewillefon des
avis en prévenant le Greffier de la Chambre par
écrit, n'importe quand avant que l'affaire ne soit
proposée.

(3) Les noms regus conformément au para-
graphe (2) du présent article sont ajoutés a l'avis
ou 4 l'ordre, selon le cas. Une fois l'affaire pro-
posée 4 la Chambre, les noms des députés ne sont
pas ajoutds 4 la liste des appuyeurs de la motion
ou de 'ordre en guestion,

(4) Le Président a la responsabilité de décider
si deux affaires ou plus se ressemblent assez pour
étre substanticllement identiques. Il en informe
alors les députés dont Paffaire a été regue en
dernier et ladite affaire leur est retournde sans
avoir paru au Feuilleton des avis.

86.1 Au début de la deuxiéme session d'une
législature ou d'une dec ses sessions subséquentes,
toutes les affaires émanant des députés venant de
la Chambre des communes qui étaient inscrites au
Feutlleton au cours de la session précédente sont
réputées avoir été examindes el approuvées A
toutes les étapes franchies avant la prorogation et
sont inscrites, si nécessaire, au Fewilleton ou,
selon le cas, renvoyées en comité, et la Liste
portant examen des affaires ¢manant des députés
et Pordre de priorité établi conformément 2
l'article 87 du Réglement sont maintenus d’une
session & I'autre.
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86.2 (1} During the first sixty sitting days of the
second or subsequent session of a Parliament,
whenever a private Member proposing the first
reading of a bill brought from the Senate pursuant
to Standing Order 69(2) states that the bill is in the
same form as a Senate public bill that was before
the House in the previous session and the Speaker
is satisfied that the bill is in the same form as at
prerogation, notwithstanding Standing Order 71,
the bill shall be deemed to have been considered
and approved at all stages completed at the time of
prorogation and shall stand, if necessary, on the
Order Paper pursuant to Standing Order 87 after
those of the same class, at the same stage at which
it stood at the time of prorogation or, as the case
may be, referred (0 committee, and with the
votable status accarded to it pursuant to Standing
Order 92(1) during the previous session.

(2) A Member shall not lose his or her place on
the List for the Consideration of Private Mem-
bers’ Business by virtue of sponsoring a Senate
public bill or a private bill, but no Member may
spensor more than one such bill during a
Parliament,

Order of Precedence

87. (D{a)(i} Al the beginning of the first
session of a Parliament, the Clerk of the House,
acting on behalf of the Speaker, shall, after notify-
ing all Members of the time, date and place, con-
duct a random draw of the names of all Members
of the House fo establish the List for the Consi-
deration of Private Members’ Business, and, on
the twentieth sitiing day following the draw, the
first thirty names on the List shall, subject to
paragraph {c) of this Standing Order, constitute
the order of precedence.

(i) Following the draw referred to in sub-
paragraph {i) of this section, the names of the
Speaker, the Deputy Speaker, Ministers and
Parliamentary Secretaries, who are ineligible
by vitlue of their offices, shall be dropped to
the bottom of the List for the Consideration of
Private Members’ Business, whete they will
remain as long as they hold those offices.

(iii) Members who become eligible during the
course of a Parliament( shall be added to the
bottom of the eligibie names on the List for
the Consideration of Private Members’ Busi-
ness, provided that their position shall be
determined by a draw if more than one Mem-
ber becomes eligible on a given day,

86.2 (1) Durant les soixante premiers jours de
séance de la deuxiéme session d'une législature
ou d'une de ses sessions subséquentes, lorsqu’un
député proposant la premigre lecture d’un projet
de loi émanant du Sénat conformément a I article
69(2) du Réglement déclare que le projet de loi
est identique & un projet de loi d'intérét public
émanant du Sénat que la Chambre a étudié au
cours de la session précédente et que le Président
convient que le texte du projet de loi est inchangg
par rapport 4 la version 4 'étude au moment de la
prorogation, nonobstant Jarticle 71  du
Reéglement, le projet de loi est réputé avoir été
examiné et approuvé A toutes les étapes franchies
avant la prorogation et est inscrit, si nécessaire,
au Fewlleton, conformément & l'article 87 du
Réglement aprés ceux de la méme catégorie, 4
I'étape o0 1l se trouvail au moment de la
prorogation ou, le cas échéant, renvoyé en
comité, et avec la désignation qui lui avait été
accordée copformément 4 larticle 92(1) du
Réglement au cours de la session précédente,

(2) Le député qui parraine un projet de loi
d’intérét public émanant du Sénat ou un projet de
loi d’intérét privé conserve son rang dans la Liste
portant examen des affaires émanant des députés,
mais un dépuié ne peut parrainer de projet de loi
de ce genre qu’une seule fois par legislature.

Ordre de priorité

87. ()a)(i) Au début de la premiére session
d’une législature, le Greffier de la Chambre,
aprés avoir informé tous les députés de I'heure, de
la date et du lieu du tirage, tire au sort, au nom du
Président, les noms des députés de la Chambre en
vue d'établir la Liste portant examen des affaires
émanant des députés, et, le vingtitme jour de
séance suivant la date du tirage, les trente
premiers noms figurant dans la Liste constituent,
conformément 4 I'alinéa ¢} du présent article,
T'ordre de priorité.

(ii} Aprés le tirage au sort visé au sous-alinéa
(1a)(1) du présent article, les noms du Prési-
dent et du Vice-président de la Chambre, des
ministres et des secrétaires pariementaires,
tous députés qui ne peuvent soumettre
d’affaires & étudier en raison de la charge
gu'ils occupent, sont portés au bas de fa Liste
portant cxamen des affaires émanant des
députés et y restent tant que les députés en
question occupent leur charge,

(iii) Les noms des députés qui deviennent
admissibles au cours d’une législature sont
inscrits 4 la {in de la liste des noms des
députés admissibles, dans la Liste portant
examen des affaires émanant des députés, et
lorsque plus d’un député deviennent admis-
sibles le méme jour, leur rang dans la liste est
déterminé par tirage au sort,

Janvier 2014

Rétablissement
de projets de loi
d'intérét public
émanant du
Sénaf aprés la
protagation,

Le député
conserve san
rang <ans la
Liste.

Liste ot ordre de
priorité établis
au début de la
session,

Députds non
admissibles.

Députés
devenant
adinissibles.

[Art. 87.(1)]



January 2014

Member to
specify item.

Eligibility for
order of
precedence.

Desigration as
non-votable.

Dyring a
Parliament,

Establishing
new List.

Natice of other
itemns.

[S.0. 87.(4)]

65

(6) Not later than the ordinary hour of daily
adjournment on the second sitting day after the
day on which the order of precedence is
established or replenished, each Member whose
name has been newly placed in the order of
precedence, and who has given notice of more
than one item, shall file with the Clerk an
indication as to which item is o be placed in the
order of precedence. If a Member does not file
such an indication within the time specified, the
first bill standing on the Order Paper in the
name of that Member under Private Members'
Business will be included in the order of
precedence, Where there are no bills standing
in the name of the Member, the first motion
standing in the name of that Member shall be
selected or, if required, the first motion in the
name of that Member under the heading
"Notices of Motions (Papers).”

(&)(0) In order to be placed in the order of
precedence pursuani to paragraph {g) of this
Standing Order, 2 Member must have a notice
of motion on the Order Paper or Notice Paper
or a bill on the Order Paper set dowr for
consideration at the second reading stage.

(i) If at the end of the time provided for i
paragraph (b) of this Standing Order, a
Member whose name is in the order of
precedence does not have a notice of motion
on the Order Paper or Notice Paper, or a bill
set down on the Order Paper for
consideration at second reading stage, then
the name of the Member shall be dropped
from the List for Consideration of Private
Members’ Business.

(d) Not later than the ordinary hour of daily
adjournment on the second sitting day after the
day on which the order of precedence is esta-
biished or replenished, a Member whose name
has been placed in the order of precedence may
indicate that he or she wishes to have his or her
item designated non-votable by informing the
Clerle in writing.

(2} The Clerk of the House, acting on behalf of
the Speaker, shall, when necessary during a
Parliament, repienish the order of precedence with
the names of the next fifieen Members on the List
for the Consideration of Private Members’ Busi-
ness,

(3) If during the course of a Parliament, there
are fewer than fiftecn eligible names remaining on
the List for the Consideration of Private Mem-
bers’ Business, the Clerk, acting on behalf of the
Speaker shall, after notifying all Members of the
time, date and place, conduct a random draw of
the names of all Members of the House to esta-
blish a new List for the Consideration of Private
Members’ Business.

(4) The establishment of an order of precedence
for Private Members' Business shall not be
construed so as to prevent Membets from giving
notice of items of Private Members' Business.

b) Au plus tard 4 'heure ordinaire de I'ajourne-
ment quotidien le deuxiéme jour de séance
suivant le jour ot Pordre de priorité a été établi
ou compléié, chaque député dont le nom a été
ajouté & Uordre de priorité et qui a donné avis
de plus d'une affaire doit indiquer au Greffier,
par €erit, celle de ses affaires qui doit étre
placée dans ’ordre de priorité, Si un député ne
donne pas cette indication dans le délai prévu,
le premier projet de loi inscrit en son nom au
Fewilleton, sous la rubrique des Affaires
émanant des députés, sera inclus dans I'ordre
de priorité. Si aucun projet de loi n’est inscrit
au nom du député, fa premiére motion inscrite &
son nom, ou si nécessaire, la premiére motion
inscrite en son nom sous la rubrique « Avis de
motions (documents) » sera choisie.

c){i) Pour pouvoir éire inscrit dans I'ordre de
priorité en vertu de Palinéa 4) du présent
article, un député doit avoir fait inscrire 4 son
nom un avis de motion au Fewilleton ou an
Feuilleton des avis ou un projet de loi 4 étudier
en deuxiéme lecture au Feuilleton.

(i) Si, au terme du délai défini & 1’alinéa b)
du présent paragraphe, le député dont le nom
figure 4 l'ordre de ptiorité n’a pas fait
inscrire un avis de motion au Feuilleton ou
au Feuilleton des avis, ou n’a pas un projet
de loi 4 étudier en deuxidme lecture au
Feuilleton, le nom dudit député est rayé de la
Liste portant examen des affaires emanant
des députés.

d} Au plus tard & ’heure crdinaire de Iajour-
nement quotidien le deuxiéme jour de séance
suivant le jour ol I"ordre de priorité est établi
ou complété, le députd dont le nom a été inscrit
dans I"ordre de priorité peut aviser le Greffier
par écrit qu’il souhaite voir son affaire désignée
non votable,

(2) Au besoin, au cours d'une législature, le
Grettier de la Chambre, agissant au nom du
Président, complete ’ordre de priorité en y inscri-
vant les noms des quinze députés qui suivent dans
la Liste portant examen des affaires émanant des
députés.

(3) §'il arrive, au cours d'une législature, que la .

Liste portant examen des affaires émanant des
députés compte moins de quinze noms de députés
admissibles, le Gre[fier, aptés avoir informé tous
les députés de l'heure, de la date et du Lien du
tirage, tire au sort, au nom du Président, les noms
des députés de la Chambre pour renouveler la
Liste portant examen des affaires émanant des
députés,

(4) L'%tablissement d'un ordre de priorité pour
les Affaires émanant des députés n'empéche pas
les députés de donrner avis d'affaires émanant des
députés,
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(5} The House shall not consider any order for
the second reading and reference to a standing,
special or legislative commirtee or for reference to
a Committee of the Whole House of any bill, nor
any Notices of Motions or Notices of Motions
(Papers) unless the said item has been placed in
the order of precedence.

88. Deleted (Jure 30, 2005).

89, The order for the first consideration of any
subsequent stages of a bill already considered
during Private Members' Business, of second
reading of a private bill and of second reading of a
private Member's public bill originating in the
Senate shall be placed at the bottom of the order
of precedence,

90. Except as provided pursuant to Standing
Order 96, after any bill or other order standing in
the name of a private Member has been consider-
ed in the House or in any Committee of the Whole
and any proceeding thereon has been adjourned or
interrupted, the said bill or order shall be placed
on the Order Paper for the next sitting at the
bottom of the order of precedence under the

- respective heading for such bills or orders.

91. Notwithstanding Standing Order 30(6), the
consideration of Private Members' Business shall
be suspended and the House shall continue to con-
sider any businéss before it at the time otherwise
provided for the conmsideration. of Private Mem-
bers' Business until an order of precedence is esta-
blished pursuant to Standing Order 87(1).

91.1 {1} At the beginning of the first session of
a Parliament, and thereafter as required, the
Standing Committee on Procedure and House
Affairs shall name one Member from each of the
parties recognized in the House and a Chair from
the povernment party to constitute the
Subcommittee on Private Members’ Business,
which shall'be empowered to meet forthwith after
the establishment of: repiamshmem of the ordex of
prmdmwe to determine whether any of the
placed in ‘the orderof pzrmdenae ATEDo
according to the criteria adapted by "t Standmg
Committes “on - Procedure - and “House: :Affairs,
provided that no item shall be considered by the
House unless the condition set out in section (2)
of this Standing Order or one of the conditions in
Standing Order 92(1)(b) has been satisfied. I
necessary, the item shall be dropped fo the bottom
of the order of precedence.

(2) Affer it has met pursuant 10 séction (1) of:

this. Standing Order: the: Subcommities ovn Prwate
Members’ Bysiness shall: forthwith: deposit with
the clerk of the Standing Commitigs.on xoaedura
and Hoise A ffairs: 'reps)rl recommending that the
iterns: Msted: thereiin,which' it has defermined
should 7ok be dwgnatcd non-votable, be
considered: by the House, and that report, which
shall be deemed to have been adopted by the
Standing Committee on Procedure and House
Affairs, shall be presented to the House at the next
earliest opportunity as a report of that Committee
and shail be deemed concurred in as soon as it is
presented.

(5) La Chambre ne prend en considération
aucun ordre portant deuxiéme lecture et renvoi
d'un projet de foi 4 un comité permanent, spécial
ou [égislatif, oy 4 un comité piénier de la Cham-
bre, ni aucun avis de motion ni avis de motion
(documents), sauf si ladite affaire fait partie de
l'ordre de priorité.

88. Supprimé (Je 30 juin 2005).

89. L'ordre portant examen pour la premiére
fois soit, & une étape subséquente, d'un projet de
loi déji étudié sous la rubrique des Affaires
émanant des députés, soit de la deuxiéme lecture
d'un projet de loi d"intérét privé, soit de la deux-
iéme lecture d'un projet de loi d’intérét public
émanant d'un député qui a pris paissance au
Sénat, est placé au bas de "ordre de priorité.

90. Sauf dans les cas prévus 4 l'article 96 du
Réglement, aprés que la Chambre ou un comité
plénier a étudié un projet de loi ou un autre ordre
émanant dun député et que toute délibdration & ce
sujet a été ajournée ou interrompue, ledit projet
de loi ou ordre est inscrit au Feutlieton de la
séance suyivante, au bas de ordre de priorité,
sous la rubrique respectivement assignée 4 ces
projets de loi ou ordres.

91. Nonobstant l'article 30(6) du Réglement, la
ptise en considération des Affaires émanant des
députés est suspendue et la Chambre continue
d'étudier toute affaire dont elle &tait saisie 4
Theure autrement prévie pour la prise en consi-
dération des Affaires émanant des députés jusqu'a
ce que l'ordre de priorité soit établi conformément
an paragraphe 87(1) du Réglement.

91.1 {1} Au début de la premiére session d*une
législature et au besoin par {a suite, le Comité
permanent de la procédure et des affaires de Ia
Chambre constituc le Sous-comité des affaires
¢manant des députés en y nommant un membre
de chacun des partis reconnus & la Chambre et un
prcsident du parti ministériel. Le Sous-comité est
habilité 4 se réunir dés que l'erdre de priorité a
été établi ou complété afin’ e décider 'siles
affires inscrite$ dans'1’ordre ‘de priorité sont non
votables-dapris 1es oritéres diablis par Ie Comité
pcrmaaent de fa ‘procédure et des’ affaires de'la
Chambre: Toutefois, seules les affaires qui
remplissent les conditions ¢énoncées au
paragraphe (2} du présent article ou au moins une
des conditions ¢énoncées & ['alinda 92(1)8)
peuvent étre examinées par la Chambre. Si
nécessaire, les affaires retombent au bas de
I’ordre de priorité.

(2) Apits

s%tie:  réuni conformément aw
paragraphe { i)du :

du greffier du Camité_permamm dz 1a'procédure
et des affaires de Ja Chambre un ‘rappor
recommandant 4 1p' ‘Chambre - 4 examiner. les
affaires qui selon’ Sous-comlté ne devraient
pas étre démgnées “nor votables: Ce rapport, qui
est réputé adopté par le Comité permanent de [a
proceédure et des affaires de la Chambre, est
présenté 4 la Chambre & Ia premidre occasion et
réputé adopté dés sa présentation.

msem arhcie ie Saus-mmﬁe:
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92.(1)(a). When the- Subcommitice agrees: that
aviten of Private Meémbers’ Business orighting
in the House'of Commons;of a Séndre public bill
which is:gimile to' abill Voted-on by the Hotse in
the same: Parlmment, should be: designated

on Procedire and: I*fouse ARthirs.

(6) When the Subcommittee on Private Mem-
bers’ Business has reported that an item should
be designated non-votable pursuant to para-

" graph (@) of this Standing Order, the item may
be considered by the House only after:

(i) a final decision on the votable status of the
item has been made pursuant to section (4) of
this Standing Order; or

(i) the sponsor of the item has waived the
tight to appeal by so notifying the Speaker in
writing.

(2) Within five sitting days of the deposit of a
report referred to in paragraph (1){a) of this
Standing Order, the sponsor of an item that is the
object of the report shall have the opportunity to
appear before the Standing Committee on
Procedure and House Affairs and to provide a
written submission fo the Committee to explain
why the item should be votahle.

(3)a) Where the Standing Committee on
Procedure and House Affairs, following
proceedings pursuant to section (2) of this
Standing Order, concurs in the report of the
Subcommittee on Private Members® Business, it
shall report that decision to the House forthwith,
and, notwithstanding Standing Order 54, no
notice of. a motion to concur in. the Committee’s
report shall be receivable,

(&) Where the Standing Committee on Proce-
dure and House Affairs, following proceedings
pursuant to section (2} of this Standing Order,
does not concur in the report of thé Sub-
committee on Private Members’ Business and is
of the opinion that the item should remain
votable, it shall report that decision fo the
House forthwith, and the report shall, upen
presentation, be deemed concurred in,

(4)(a) Where a report pursuant to paragraph
(3)a) of this Standing Order has been presented
to the House, the sponsor of the item which is the
object of the report may appeal the decision of the

Committee by filing with the Speaker within five

sitting days of the presentation of the said report, a
motion to that effect signed by the sponsor and
five other Members of the House represeniting a
majority of the recognized parties in the House,
and, if no appeal is filed with the Speaker durmg
the period provided for in this paragraph, ot if the
sponsor has waived the right to appeal by so
notifying the Speaker in writing, the report is
deemed adopted.

puté présentée éila

at qui
dz i dé;é mis aux velx 4 1a
- 1a epislanire; doivent dire
ﬁfés_ante_tmmedxatement

: pra ;
e I8 Cﬁmﬁre i Tapport avisant
Ie Cmmté e ga décision;

¥ : Sousicomite: des affaires Sima-
nane de dépntes désigrie. oné affaire non
votable conformément 4 V'alinéa ) du prégént
parsgraphe, Iadnte aﬂ'mre fie peut &tre ¢xaminée

paragraphe L33 di present art Ie,

(i) somn parrain a signifi¢ par €crit au Prési-
dent qu’il renonce & son droit d’appel auprés
de la Chambre.

(2). Dans les cing jours de séance suivant la
présentation du rapport visé a I'alinéa (1)) du
présent article, le parrain de Daffaire qui fait
Pobjet du rapport peut comparaitre devant le
Comité permanent de la procédure et des affaires
de la Chambre et présenter des arguments par
éerit pour lui expliquer pourquoi il estime que
I’affaire devrait pouvoir étre mise aux voix,

(3)a) Lorsque le Comité permaneat de la
procédure et des affaires de la Chambre, aprés la
comparution visée au paragraphe (2) du présent
article, adopte le rapport du Sous-comité des
affaires émanant des dépuiés, il fait immédiate-
ment rapport de sa décision & la Chambre et,
nonobstant Particle 54, aucune motion pour
adopter le rapport du comité n’est recevable.

b} Lorsque le Comité permanent de la procé-
dure et des affaires de la Chambre, aprés Ia
comparution visée au paragraphe (2) du présent
article, n’adopte pas le rapport du Sous-comité
des. affaires émanant des députés et est d'avis
que [’affaire devrait demeurer votable, il fait
immédiaternent rapport & la Chambre de sa
décision. Ce rapport est réputé adopté sur pré-
sentation,

(4}a) Lorsque fe rapport visé a I’alinéa (3)a) du
présent article est présenté 4 la Chambre, le
parzain de U'affaite qui en fait ’objet peut appeler
de la décision du Comité en soumettant au
Président, dans les cing jours de séance suivant la
présentation du fappori, une motion d’ appel
signée par hil et cing autres deputes représentant
la majorité des partis reconnus 4 la Chambre, Si
avcune motion d’appel n’est soumise au Président
dans le délai prévu au présent paragraphe, ou si le
parrain signific par écrit au Président gu’il
renonce 4 son droit &’appel auprés de la
Chambre, le rapport est réputé adopté.

n {I)a)‘ Lorsque “le Sons-comite  convient
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(5} Where the Speaker is satisfied that 2 motion
in appeal filed pursuant to paragraph () of this
section is in conformity with the Standing
Orders, he or she shall inform the House to that
effect and shall cause a vote on the appeal to be
held by secret ballot during the hours of sitting
of the House on two sitting days to be
designated by the Speaker, during which time
Members may deposit their completed ballot
papers in the ballot box piaced on the Table for
that purpose.

92.1 (1) Where a report pursuant to Standing
Order 92(3)(a) has been presented to the House,
the sponsor of the item that has been designated
non-votable may, within five sitting days of the
presentation of the said report, give written
notice of his or her infention to substituie
another item of Private Members’ Business for
the item designated non-votable.

(2) When notice has been given pursuant 1o
section (1) of this Standing Order, the sponsor
of the item who has other notices of motion on
the Order Paper or Notice Paper or bills on the
Order Paper set down for consideration at the
second reading stage shall, when forwarding
that notice, inform the Clerk which of his or her
items is to replace the non-votable item in the
order of precedence and, notwithstanding any
other Standing Order, that item shall refain its
place in the order of precedence and shall
remain subject to the application of Standing
Orders 86 to 99.

(3) When notice has been given pursuant to
section (1) of this Standing Order, the sponsor
of the item who does not have a notice of
motion on the Order Paper or Netice Paper or a
bill on the Order Paper set down for
congideration at the second reading stage shall,
within 20 days of the deposit of the report
pursuant to Standing Order 92(3)}(a), have
another notice of motion on the Order Paper or
Notice Paper or 2 bill on the Order Paper set
down for consideration at the second reading
stage and, notwithstanding any other Standing
Order, that item shall be placed at the bottom of
the erder of precedence and shall remain subject
to the application of Standing Orders 86 to 99,

{4) If at the end of the time provided for in
section (3) of this Standing Order, the Member
whose name is in the order of precedence does
not have a notice of motion on the Order Paper
or Notice Paper, or a bill set down on the Order
Paper for consideration at second reading stage,
then the name of the Member shall be dropped
from the Order Paper.

93. (I)}{a) Except as provided for in Standing
Order 96(1), unless previously disposed of, bills at
the second reading stage or motions shall receive
not more than two hours of consideration and,
unless previously disposed of, an item having
been once considered, shall be dropped to the
bottom of the order of precedence and again
considered oniy when it reaches the top of the said
order.

b} Lorsque le Président de la Chambre estime
que la motion d’appel soumise en vertu de
'alinéa &) du présent paragraphe est conforme
au Reéglement, il en informe la Chambre et
ordonne la tenue d'un vote secret sur appel
pendant les heures de séance de la Chambre des
deux jours de sdance désignés par [e Président,
au cours desquels les députés peuvent déposer
leurs bulleting de vote dfiment remplis dans
I'urne placée A cette fin sur le Bureau,

92.1 (1) Lorsqu'un rapport conformément &
Palinéa 92(3)a) du Réglement est présenté a la
Chambre, le parrain de l'affaire désignée non
votable peut, dans les cing jours de séance
suivant la présentation du rapport, doaner avis
écrit de son intention de remplacer affaire
désignée non votable par une autre affaire
émanant d’un député.

(2) Lorsquun  avis a  été  donné
conformément au paragraphe (1) du présent
article, le parrain de [affaire qui a fait inscrire &
son nom d’autres avis de motion au Fewilleton
ou au Feutlleton des avis ou des projets de loi a
étudier en deuxidme lecture au Feuifleton doit,
lorsqu’it transmet ledit avis, indiquer au
Crreffier celle de ses affaires gui doit remplacer
Iaffaire non-votable dans [’ordre de priorité et,
nonobstant tout autre article da réglement, cette
affaire conserve son rang dans lordre de
priorité et demeure sujette 4 I'application des
articles 86 4 99 du Réglement.

(3) Lorsqu’un avis a  été donné
conformément au paragraphe (1) du présent
article, le parrain qui n’a pas fhit inscrire 4 son
nom d’autres avis de motion au Feuilieton ou
au Feuifleton des avis ou des projets de loi a
étudier en deuxiéme lecture au Fewuilleton doit,
dans les 20 jours suivant la présentation du
rapport conformément 4 alinéa 92(3}a) du
Réglement, avoir fait inscrire & son nom un avis
de motion au Fewilleton ou au Feuillelon des
avis ou aveir un projet de loi & étudier en
deuxiéme lecture au Feuillefon et, noncbstant
tout autre article du réglement, cette affaire doit
&tre inscrile au bas de l'ordre de priorité et
demeure sujette a I’application des articles 86 a
99 du Réglement.

{4y Si, au terme des délais définis au
paragraphe (3) du présent article, le député dont
le nom figure & ordre de priorité n’a pas fait
inserire un avis de motion au Feuilleton ou au
Feuifletfon des avis ou n’a pas un projet de loi &
étudier en deuxiéme lecture au Feuillefon, le
nom dudit député est rayé du Feuilleton.

93. (Da) Sauf disposition contraire de I’article
96(1) du Reéglement, a moins qu'on en ait disposé
plus tét, les projets de loi 4 'étape de la deuxiéme
lecture ou fes motions sont pris en considération
durant zu plus deux heures et, 4 moins qu'on en
ait disposé plus tdt, une affaire qui a €té abordée
une fois retombe au bas de Pordre de priorité et
n'est prise en considération de nouvezu que lors-
qu'elle parvient au sommet de ’ordre de priorité.
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Provided that, unless otherwise disposed of, at the
end of the time provided for the consideration of
the said item, any proceedings then before the
House shall be interrupted and every question
necessary to dispose of the motion or of the bill at
the second reading stage, shall be put forthwith
and successively without further debate or
amendment.

(8) Any recorded division on an item of Private
Members’ Business demanded pursuant fo
Standing Order 45(1) shall be deferred to the
next Wednesday, immediately before the time
provided for Private Members® Business.

(2) At least ten siiting days shall elapse
between the first and second hour of debate on
items referred to in section (I) of this Standing
Order. ‘

(3) Amendments to motions and to the motion
for the second reading of a bill may only be
moved with the congent of the sponsor of the item.

94. (1)(a) The Speaker shall make all arrange-
ments hecessary to ensure the orderly conduct of
Private Members' Business including:

(i) ensuring that all Members have not less
than twenty-four hours' notice of items to be
considered during "Private Members' Hour";
and

(i) ensuring that the notice required by
subparagraph {i) of this paragraph is published
in the Notice Paper.

{5) In the event of it not being possible to
provide the twenty-four hours' notice required
by subparagraph (i) of this section, "Private
Members' Hout" shal! be suspended for that day
and the House shall continue with or revert to
the business before it prior to "Private Members'
Hour" until the ordinary hour of daily adjourn-
ment.

(?¥a) When a Member has given at lsast
forty-eight hours' written notice that he or she is
unable to be present to move his or her motion
under Private Members' Business on the date
required by the order of precedence, the
Speaker, with permission of the Members
involved, may atrange for an exchange of
positions in the order of precedence with a
Member whose maotion or bill has been placed
in the order of precedence, provided that, with
respect to the Member accepting the exchange,
all of the requirements of Standing Order 92
necessary for the Member’s item to be called for
debate have been complied with,

(£) In the event that the Speaker has beer
unable to arrange an exchangs, the Iouse shall
continue with the business before it prior to
"Private Members' Hour."

Touiefois, & moins qu'on en ait disposé plus t6t, 4
la fin de la période prévue pour l'étude des
affaires émanant des députés, le Préstdent inter-
rompt toute délibération dont la Chambre est
alors saisic et mel aux voix, sur-le-champ et
successivement sans autre débat ni amendement,
toute question nécessaire en vue de disposer de la
motion ou du projet de loi 4 Fétape de la
deuxiéme lecture.

&)y Tout vote par appel nominal sur une affaire
émanant d’un député demandé en vertu du
paragraphe 45(1) du Réglement est différé au
mercredi suivant juste avant a période prévue
pour les affaires émanant des députés,

(2) 1 doit s’écouler an moins dix jours de
séance eatre la premitre et la deuxie¢me heure de
debat sur une affaire visée au paragraphe (1) du
présent article,

(3) Il ne peut étre proposé d’amendement a une
motion ou 4 une motion portant deuxidme lecture
d’un projet de loi qu’avec I'autorisation du
parrain de la mesure.

94. (1)a) Le Président prend toutes les disposi-
tions nécessaires pour assurer le déroulement
ordonné des affaires émanant des députés en
s'assurant notamment :

(i) que tous les députés aient au moins vingt-
quatre heures d'avis au sujet des affaires qui
seront abordées au cours de theure réservée
aux affaires émenant des députés;

(i) que l'avis requis en vertu du sous-alinéa
(i) du présent alinéa soil publié dans le
Feuilleton des avis.

b) Lorsqu'il est impossible de fournir 'avis de
vingt-quatre heures requis en vertu du paragra-
phe (1)a)(i} du ptésent article, I'heure réservée
aux affaires émanant des députés est suspendue
pour la journde et la Chambre poursuit 1'étude
des affaires dont elle était alors saisie, ou y
revient, jusqu'd I'heure ordinaire de l'ajoumne-
ment quotidien.

(2)ar} Lorsqu'un député a donné, par éerit,
avis d'au moins quarante-huit heures qu'il sera
incapable de présenter sa motion sous la
rubrique des Affaires émanant des députés 4 la
date requise par ordre de priorité, le Président
peut, avec la petmission des députés en cause,
prendre des dispositions pour qu'il soit procédé
4 un échange de positions sur I’ordre de priorité
avec un député dont la motion ou le projet de
loi figure sur 'ordre de prioritd, pourvu que,
quant au député ayant accepté |'échange de
positions, les exigences de [article 92 du
Réglement permettant la mise on délibération
de son affaire soient respecides.

b} Si le Président n'a pas pu organiser un
échange, la Chambre poursuit I'examen des
affaires dont elle était saisie avant [heure
consacrée aux affaires émanant des députés.
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(¢) When an item is placed at the bottom of the
order of precedence pursuant to Standing Order
42(2) or 94(2)(h), that shall be indicated on the
Order Paper by marking the item with an
asterisk and

(i) the sponsor shall be prohibited from
requesting an exchange pursuant (o Standing
Order 94(2){a); and

(il) notwithstanding the  provisions of
Standing Order 42(2), if the item is not
proceeded with when next called, it shall be
dropped from the Order Paper.

95. (1% When an item of Private Members'
Business that is votable is under consideration, the
Member moving the motion shall speak for not
more than fifteen minutes followed by a five
minute period for questions and comments.
Thereafter, no Member shall speak for more than
ten minutes. The Member moving the motion
shall, if he or she chooses, speak again for not
more than five minutes at the conclusion of the
second hour of debate, or carlier if no other
Mermber rises in debate.

{2) When an item of Private Members' Business
that is not votable is proposed, the Member
moving the motion shall spealc for not more than
fifteen minutes. Thereafter, no Member shall
speak for more than ten minuafes for a peried not
exceeding forty minutes, After forty minutes, or
earlier if no other Member rises in debate, the
Member moving the motion shall, if he or she
chooses, speak again for not more than five
minutes and thereby conclude the debate,

(3) No dilatory motion shall be allowed during
Private Members’ Business.

96. (1) The proceedings on any ilem of Private
Members' Business which has been designated
ron-votable pursuant to Standing Orders 87(1)(d)
or 92 shall expire when debate thereon has been
concluded or at the end of the time provided for
the consideration of such business on that day and
that item shall be drepped from the Order Paper,

(2) The dropping of an item pursuant to section
{1) of this Standing Order shall not be considered
a decision of the House.

97. (1) Notices of motions for the production of
papers shall be placed on the Order Paper under
the heading "Notices of Motions for the Pro-
duction of Papers." All such notices, when called,
shall be forthwith disposed of: but if on any such
motion a debate be desired by the Member pro-
posing it or by a Minister of the Crown, the
motion will be transferred by the Clerk to the
order of "Notices of Motions (Papers)."

¢} Lorsgu'une affaire est jnscrite au bas de
Pordre de priorité en vertu du paragraphe 42(2)
ou de Palinda 94(2)) du Réglement, on le
signale au Fewilleton en la marquant d’un
astérisque, auquel cas

(i) son parrain ne peut demander d’échange
en vertu de I’alinéa 94(2)a) du Réglement;

(ii} nonocbstant les dispositions du paragraphe
42(2), si I'affaire n’est pas mise & "étude a
son appel suivant, elle est radide du
Feuilleton.

95. (1) Quaad la Chambre étudie une affaire
émanant des députés faisant l'objet d'un vote, le
député qui propose la motion A I"étude peut parler
pendant quinze minutes au plus suivies d’une
période de cinq minutes pour les questions et
commentaires. Par la suite, aucun député ne peut
parler pendant plus de dix minutes. Toutefolis, le
député qui propose ladite motion peut, s’il le
désire, parler encore pendant cing minutes au plus
4 la fin de a deuxiéme heure de débat, ou plus (6t
si aucun autre député ne se 1éve pour débattre.

(2) Quand une affaire émanant des députés qui
ne fait pas Pobjet d’un vote est proposée, le
député gui propose la motion peut parler pendant
au plus quinze minutes. Par la suite, aucun député
ne peut parler pendant pius de dix minutes durant
une période n’excédant pas quarante minutes.
ia fin des guarante minutes, ou plus 5t si aucun
autre député ne se léve pour prendre la parole, le
député qui propose ladite motion peut, s°il le
désire, patler 4 nouveau pendant au plus cing
minutes mettant ainsi fin au débat.

(3) Aucune motion dilatoite n’est recevable
durant les Affaires émanant des députés.

96. (1) Les délibérations relatives aux affaires
émanant des députés qui sont désignées non
votables aux termes des articles 87(1)) ou 92 du
Réglement prennent fin soit quand le débat y
relatif se termine, soit & la fin de la période

prévue pour leur prise en considération ce jour-1a,”

et ces affaires sont radides du Feuilleton.

(2) La radiation d'une affaire conformément au
paragraphe (1) du présent article n'est pas
considérée comme une décision de la Chambre,

97. (1) Les avis relatifs aux motions portant
production de documents s'inscrivent au Feuille-
for sous la rubrique « Avis de motions portant
production de documents ». Lorsque 'Ordre du
Jjour appelle des avis de cefte nature, la Chambre
en décide sur-le-champ. Si le député qui la
présente ou un ministre de la Couronne désire un
débat sur une motion de ce genre, le Greffier la
reporte aux « Avis de motions (documents) ».
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(2) When debate on a moetion for the production
of papers, under the order "Notices of Motions
(Papers)", has taken place for a total time of one
hour and fifty minutes, the Speaker shall af that
point interrupt the debate, whereupon a Minister
of the Crown or a Parliamentary Secretary
speaking on behalf of the Minister, whether or not
such Minister or Parliamentary Seoretary has
already spoken, may speak for not more than five
minutes, following which the mover of the motion
may close the debate by speaking for not more
than five minufes, after which, the Speaker shall
forthwith put the question.

97.1 (1) A standing, special or legislative com-
mittee to which a Private Member's public bill has
been referred shall in every case, within sixty
sitting days from the date of the bill's reference to
the committee, either report the bill to the House
with or without amendment or present to the
House a report containing a recommendation not
to proceed further with the bill and giving the
reasons therefor or requesting a single extension
of thirty sitting days to consider the bill, and
giving the reasons therefor, If no bill or report is
presented by the end of the sixty sitting days
where no extension has been approved by the
House, or by the end of the thirty sitting day
extension if approved by the House, the bill shall
be deemed to have been reported without
amendment,

(2)fa) Tmmediately after the presentation of a
teport containing a recommendation not to
proceed further with a bill pursuant to section (1)
of this Standing Order, the Clerk of the House
shall cause to be placed on the Notice Paper a
notice of motion for concerrence in the report,
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(2) Torsque le débat sur une motion portant
production de documents, sous la rubrique « Avis
de motions (documents) », a duré une heure et
einquante minutes, ie Président I'interrompt et un
ministre de la Couronne ou un sectétaire
parlementaire parlant au nom d’un ministre, ayant
ou non déja pris la parole peut parler pendant au
plus eing minutes, aprés quoi lauteur de la
motion peut clore lg débat aprés avoir parlé
pendant au plus cing minutes, Ensuite, le
Président met immédiatement la question aux
voix,

97.1 (1y Le comité permanent, spécial ou légis-
latif saisi d'un projet de loi d'intérét public
¢manant d'un député est tenu, dans un délai de
soixante jours de séance & partir de la date du
renvoi en comité, soit de faire rapport 4 la
Chambre du projet de lei avec ou sans
amendement, soit de présenter & la Chambre un
rapport dans lequel il recommande de ne pas
poursuivre ['étude du projet de loi en y déclarant
ses raisons ou demande une seule prolongation de
trente jours de séance pour Uexaminer, et ce, en y
déclarant ses raisons. Si aucun projet de loi ni
rapport n'est présenté au plus tard & la fin des
soixante jours de séance, dans le cas ol la
Chambre n'a approuvé aucune prolongation, ou
de la prolongation de trente jowrs de séance,
pourvu que cette derniére ait été approuvée par la
Chambre, le projet de loi est réputé avoir fait
l'objet d'un rapport sans amendement,

(2)a)  Tmmédiatement aprés le dépde d’un
rapport recommandant & {4 Chambre de ne pas
poutsuivre  Pétude  d’'un  projet de loi
conformément au paragraphe (1) du présent

- article, le Greffier de fa Chambre fait inscrire au

which shall stand in the name of the Member’

presenting the report. No other notice of motion
for concurrence in the report shall be placed on
the Notice Paper.

(6) When a notice given pursuant to paragraph
(a) of this Standing Order is transferred to the
Order Paper under “Motiens”, it shall be set
down for consideration only pursuant to
paragraph (c) of this Standing Order.

(¢) Debate en the motion to coneur in a report
containing a recommendation not to proceed
further with a bill shall be taken up at the end of
the time provided for the consideration of
Private Memhers” Business on a day fixed, after
consultation, by the Speaker. The motion shall
be deemed to be proposed and shall be
considered for not more than one hour, provided
that:

(i) during consideration of any such motion,
no Member shall speak more than once or for
more than ten minutes;

Feuilleton des avis un avis de motion porfant
adoption du rapport au nmom du député qui
présente ledit rapport. Aucun autre avis de motion
pottant adoption du rapport ne peut étre inserit au
Feuilleton des avis.

b} Lorsq’un avis donné conformément a
’alinéa a) du présent article est transféré au
Feuilleton gsous la rubrique « Motions », Pavis
doit &tre pris en considération conformément
Palinéa ¢} du présent article.

¢) Le débat sur la motion portant adoption du
rapport recommandant & la Chambre de ne pas
poursuivre 1’étude d’un projet de loi a lien 4 la
fin de la périede prévue pour Pétude des
affaires émanant des députés 4 upe date
déterminde par le Président aprés consultation.
La motion est réputée proposée ct doit étre prise
en considération durant au plus une heurc.
Toutefois,

(1) durant [a prise en considération de toute
motion de ce genre, nul député ne prend la
parole plus d'une fois ou durant plus de dix
minutes;
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(il) unless previously disposed of, not later
than the end of the said hour of consideration,
the Speaker shall interrupt the proceedings
and put forthwith and successively, without
further debate or amendment, every question
necessary to dispose of the motion; and

(iii) any recorded division demanded pur-
suant to Standing Order 45(1) shall be
deemed deforred to the next Wednesday,
immediately before the time provided for
Private Members’ Business.

() When a motion to concur in a report
containing a recommendation net to proceed
further with a bill is adopted, all proceedings on
the bill shali come to an end.

{¢) When a motion to concur in a report
containing a recommendation not to proceed
further with a bill is negatived, the bill shall be
deemed to have been reported without
amendment.

{/} 1I proceedings on a motion to concur in a
report  of 4 committee containing a
recommendation net to proceed further with a
bill have not been concluded by the sixtieth
sitting day following the date of the referral of
the bill to the committee, or by the end of the
thirty day extension, if one has been granted
pursuant to sections (1) and (3) of this Standing
Order, the said bill shall remazin before the
committee until proceedings on the motion to
concut in the repott have been concluded.

(3)(@) Upon presentation of a report requesting
an extension of thirty sitting days to consider a
bill referred to in section (1) of this Standing
Order, a motion to concur in the report shall be
deemed moved, the question deemed put, and a
recorded division deemed demanded and delerred
to the next Wednesday, immediately belore the
time provided for Private Members’ Business.

{b) If proceedings on any motion to coneur in a
report of a committee requesting an exlension
of thirty sitting days to consider a bill have not
been concluded by the sixtieth sitting day
following the date of the referral of the bill to
the committee, the said bill shall remain before
the committee until proceedings on the motion
to coneur in the report have been concluded,
provided that:

(i) should the motion fo concur in the report
be adopted, the committee shall have an
extension unti! the ninetieth sitting day
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following the date of the referral of the bill to -

the committee; or

(ii} sauf si l'on en a disposé auparavant, au
plus tard 4 la fin de T'heure prévue pour la
ptise en considération de la motion, le
Président imterrompt les travaux dont la
Chambre est alors saisie et met aux voix sur-
le-champ et successivement, sans autre débat
ni amendement, toule question nécessaire
pour disposer de la motion;

(iti) si un vote par appel nominal est
demandé conformément au paragraphe 45(1)
du Réglement, il sera réputé différé au
mercredi  suivant juste avant la période
ptévue pour les affaires émanant des députés.

d} Lorsque i1 motion portant adoption du
rapport recommandant 4 la Chambre de ne pas
poursuivre I'étude d'un projet de loi est
adoptée, les délibérations sur le projet de loi
prennent fin,

e} Lorsque la motion portant adoption du
rapport recomtiandant & la Chambre de ne pas
poursuivre ’étude d’un projet de loi est rejetée,
le projet de loi est réputé avoir fait Fobjet d'un
rapport sans amendement,

/) Si les délibérations sur une motion portant
adoption d'un rapport recommandant & la
Chambre de ne pas poursuivie 'étude d’un
projet de loi ne sont pas terminées dans les
soixante jours de séance suivant le renvol du
projet de lot en comité, ou & la fin d’une
prolongation de trente jours, pourvu que cette
derniére ait éi1é approuvée conformément aux
paragraphes (1) et (3} du présent article, ledit
proict de loi demeure entre les mains du comité
Jjusqu’a ce que les délibérations sur la motion
portant adoption du rapport soient terminées.

(3)ay Dés la présentation d’un rapport
demandant une prolongation de trente jours de
séance pour Pexamen d’un projet de loi visé an
paragraphe (1) du présent article, une motion
portant adoption dudit rapport est réputée
proposée, la question est réputée mise aux voix et
un vote par appel nominal est réputé demandé et
différé au mercredi suivant juste avant [a période
prévue pour les affaires émanant des députés.

A) Si les délibérations sur une motion portant
adoption d’un rapport de comité demandant une
prolongation de trente jours de séance pour
I'examen d’un projet de loi ne sont pas
tettninées dans les soixante jours de séance
suivant le renvoi du projet de loi en comité,
ledit projet de loi demeure entre les mains du
comité jusqu’d ce que les délibérations sur la
motion portant adoption du rapport soient
tetminées. Toutefois,

(i) sila motion portant adoption du rapport
est adoptde, le comité se voit accorder une
prolongation jusgu’au quatre-vingt-dixiéme
Jjour de séance & partir de la date du renvoi en
comité;
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(i} should the motion to concur in the report
be negatived, the bill shall be deemed to have
been reported without amendment.

98. (1) When a Private Member's bill is
reporied from a standing, special or legislative
commiltee or a Committee of the Whole House, or
is deemed to have been reported pursuant to
Standing Orders 86.1 or 97,1, the order for
consideration of the bill at report stage shall be
placed at the bottom of the order of precedence

- notwithstanding Standing Order 87.

(2) The report and third reading stages of a
Private Member's bill shall be taken up on two
sitting days, unless previously disposed of,
provided that once consideration has been inter-
rupted on the first such day the order for the
remaining stage or stages shall be placed at the
bottom of the order of precedence and shall be
again consideted when the said bill reaches the
top of the said order.

(3) When the repott or third reading stages of
the said bill are before the House on the first of
the sitting days provided pursuant to section (2) of
this Standing Order, and if the said bill has not
been disposed of prior to the end of the first thirty
minutes of consideration, during any time then
remaining, any one Member may propose a
motion to extend the time for the consideration of
any remaining stages on the second of the said
sitting days during a period not exceeding five
consecutive hours, which shall begin at the end of
the time_provided for Private Members’ Business,
except on a Monday when the period shall begin
at the ordinary hour of daily adjournment, on the
second sitting day, provided that:

{a) the motion shali be put forthwith without
debate or amendment and shall be deemed
withdrawn, if fewer than twenty Members rise in
support thersof] and

(b) a subsequént such motion shall not be put
unless there has been an intervening proceeding,.

(#)¥a) On the second sitting day provided
pursuant to section (2) of this Standing Order,
unless previously disposed of, at the end of the
time provided for the consideration thereof, any
proceedings then before the House shall be inter-
rupted and every question necessary to dispose of
the then remaining stage or stages of the said biil
shall be put forthwith and suceessively without
further debate or amendment.

{b} Any recorded division on an item of Private
Members’ Business demanded pursuant to
Standing Order 45(1) shall be dgemed deferred
to the next Wednesday, immediately before the
time provided for Private Members’ Business,

(iiy si la motion portant adoption du rapport
est rejetée, le projet de loi est réputé avoir
fait [’objet d’un rapport sans amendement.

98. (1) Lorsqu'un comité permanent, spécial ou
législatif, ou un comité plénier de la Chambre,
fait rapport d'un projet de loi émanant d'un
député, ou si ce projet de loi cst réputé avoir fait
l'objet d'un rapport conformément aux articles
86.1 ou 97.1 du Réglement, l'ordre portant prise
en considération du projet de loi a lI'étape du
rapport est inscrit au bas de Pordre de priorité,
nonobstant l'article 87 du Réglement.

(2) A moins qu'on en ait disposé auparavant,
les étapes du rapport et de la troisiéme lecturc
d'un projet de loi émanant d'un député sont
abordées lors de deux jours de séance. Toutefois,
lorsque I'étude en a été interrompue le premier
jour en question, l'ordre concernant les étapes
testantes est inscrit au bas de 'ordre de priorité. 11
est abordé de nouveau lorsque ledit projet de loi
parvient au sommet de Pordre de priorité.

(3} Lorsque ia Chambre est saisie des étapes du
rapport ou de fa troisidme lecture le premier des
jours de séance prévus conformément au para-
graphe (2) du présent article, et si l'on n'a pas
disposé dudit projet de loi avant la fin de la
premiére période de trente minutes de prise en
considération de la mesure en question, n'impotte
quel député peut proposer, n'importe quand
durant le temps qui rests, une motion tendant &
prolonger, durant au plus cing heures consé-
cutives, le temps prévu pour la prise en consi-
dération de toute étape restante lors du deuxiéme
desdits jours de séance. La période de prolonga-
tion commence 4 la fin de la période réservée aux
Affaires émanant des députés ledit jour de séance
sauf le lundi quand eile commence & lheure
ordinaire de I'ajournement quotidien. Toutefois,

a) la motion est mise aux voix swr-le-champ,
sans débat ni amendement, et eile est réputée
avoir éé retirée si elle regoit I'appui de moins
de vingt députés;

b) unc autre motion du méme genre n'est mise
aux voix que §il ¥ a eu d'autres travaux entre-
temnps.

(4)) Le dewxitme jour de séance prévu
conformément au paragraphe {2) du présent
article, i la fin de la période prévue pour la prise
en considération de I'étape en cause, & moins
qu'on en ait disposé auparavant, les fravaux dont
la Chambre est saisie sont interrompus ct toutes
les questions nécessaires pour disposer des étapes
restantes de I'étude dudit projet de loi sont mises
aux voix sur-le-champ et successivement, sans
autre débat ni amendement.

b) Tout vote par appel nominal sur une affaire
émanant d’un dépulé¢ demandé en vertu de
Particle 45¢{1) du Réglement est différé au
mercredi suivant juste avant la période prévue
pour les affaires émanant des députés.

Janvier 2014

Projet de loi
inscrit au bas de
Perdre de
priorité apras
I'étape de
I'étude en
comitd,

Débat de deux
jours & certaines
étapes,

Prolengation
des heures de
séance. Limite
de cing heures.

Appui de vingf
députés.

Aucune autre
maetion du genre
g'il n'y a pas
d'autres travaux
entre-temps.
Mise aux voix.

Vote par appel
nominal.

[Art. 98.(4)]
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Suspension of
adjournment
hour in certain
cases.

Suspensien of
Privatc
Members'
Business in
provided cases.

Suspension on a
Moaday.

[S.0.99.(2)]

(5) I consideration has been extended pursuant
to section (3) of this Standing Order, the Standing
Orders relating to the ordinary hour of daily
adjournment shall be suspended until all questions
necessary to dispose of the said bill have been put.

Suspension

99. (1) The proceedings on Private Members'
Business shall not be suspended except as
provided for in Standing Orders 2(3), 30(4), 30(7),
32(14), 83(2), 91, 92(1)(b) and 94(1)H) or as
otherwise specified by Special Order of this
House. No Private Members' Business shall be
taken up on days appointed for the consideration
of business pursuant to Standing Order 53 nor on
days, other than Mondays, appointed for the
consideration of business pursuant to Standing
Order 81(18).

(2) Whenever Private Members' Business is
suspended or not taken up on a Monday, the
House shall meet from [1:00 a.m, to 12:00 noon
for the consideration of Government Orders.

74

{5) Si I'dtude de la mesure en cause a été pro-
longée conformément au paragraphe (3) du pré-
sent article, les articles du Réglemeni qui ont trait
4 l'heure ordinaire de l'ajournement quotidien
sont suspendus jusqu'a ce qu'aient été mises aux
voix toutes les questions ndécessaires pour dis-
poser dudit projet de loi.

Suspension

99. (1) Les délibérations relatives aux Affaires
émanant des députés ne sont pas suspendues sauf
dans les cas prévus aux articles 2(3), 30(4}, 30(7),
52(14), 83(2), 91, 92(1)k) et 94(1)) du
Réglement ou autrement spécifiés dans un ordre
spécial de la Chambre, Les Affaires émanant des
députés ne sont pas abordées les jours désignés
pour 'étude des travaux prévus conformément a
Particle 53 du Réglement ni les jours, autres que
les lundis, désignés pour l'étude des travaux
prévus  conformément & Tarticie 81(18) du
Réglement.

(2) Lorsque les délibérations relatives aux
Affaires émanant des députés sont suspendues ou
que lesdites affaires ne sont pas abordées les
lundis, la Chambre se réunit de 11 heures 4 12
heures pour l'étude des Ordres émanant du
gouvernement,

Janvier 2014

Heure de
TI'ajournement
quetidien
suspenduc dans
certains cas,

Suspension des
Affaires
émanant des
députés dans los
£as preévus.

Suspeusion le
Tundi,

[Art. 99.(2)]



‘This is Exhibit “17” referred to
in the affidavit of John Mark Keyes
sworn before me, this 28% day
of May, 2015

A Commissioner for Taking Affidavits

Lari Ann Branning, a Commissioner, stc.,

Provinca of Cudarlo, for the Government of Canada,
Department of Justice,

Expires Dacember 3, 2016,




House of Commons Committees - PROC (39-1) - Private Members' Business Page 1 of 3

PARLIAMENT of CANADA

Site Map | A to Z Index | Contact s | Francais o ) o
T T T A x
Home Parliamentary Business Senators and Members About Parliament Visitor Information Employment ‘
Publicatiens Options

Committee Report Back to reports and responses

HOUSE OF COMMONS
OTTAWA, CANADA
K1A 0AG

39th Parliament, 1st Session

The Standing Committee on Procedure and House Affairs has the honour to present its

FORTY-NINTH REPORT

Report, which was p
Private Members' By
- since that time.

On November 7, 2008, the Speaker of Commons delivered a ruling in which he found that two items in the
order of precedence were substantially the same. In the course of his ruling, the Speaker invited the Committee
to consider the practices of the House in such situations.

On November 22, 2006, the Subcommittee on Private Members’ Business met with Ms. Audrey O'Brien, the
Cierk of the House of Commons, and Mr. Marc Bosc, the Deputy Clerk, to review this matter. The
Subcommittee greatly appreciates their advice and assistance. Subsequently, the Subcommittee underiook a
review of the current criteria, and considered various changes. After consideration, however, the Subcommittee
is recommending minimal changes. The amendments that are being proposed would avoid the situation that
led to the Speaker's ruling of November 2006. They also clarify that private Members’ bills should be assessed
against other private Members’ bills, and motions against other motions. , :

To address the situation that the Member for Vancouver Island North found herself in, the Subcommities is
aiso proposing that an amendment be made to the Standing Orders of the House of Commons to provide the
sponsor of the item that has been designated non-votable the option within five sitting days to substitute
another item. If the Member has other items on the Order Paper or Notice Paper, one of these can be
substituted in order for the Member to retain his or her position in the order of precedence. If the Member has
no items on the Order Paper and Nolice Paper, he or she will have a period of 20 silting days to introduce a bill
or give notice of a motion and to have this item substituted for the non-votable one. The: stibstitited itahi will be
votable; provided that it does not contravene the cfiteria.

¥ The Committee determines that the révised Tist of criteiia. for miaking items: of Priviate Members”: Busindss
‘non-votable under the Standing Order 91.1(1) shall be as follows:
Bills and motions must not concern questions that are outside federal jurisdiction.

Bills: and motions must not clearly violate the Constitution Acts; 1867 to 1982, including the Canadion Charter
of Rights and Fréédoms.

http://www.parl.ge.ca/HousePublications/Publication.aspx?Docld=2916236 2015-02-23
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Bills and motions must not concern questions that are substantially the same as ones already voted on by the
House of Commons in the current session of Parliament, or as ones preceding them in the order of

precedence.

Bills and motions must not concern questions that are currently on the Order Paper or Notice Paper as items

of government business,

NOTE: For the purposes of the application of these criteria, bills shall be assessed only
against other bills and motions only against other motions.

1. The Committee recommends that the Standing Orders of the Hounse of Commons he amended by the addition
of Standing Order 92.1, as follows:

92.1{1) Where a report pursuant to Standing Order 92(3)(a) has been presented to
the House, the sponsor of the item that has been designated non-votable may,
within five sitting days of the presentation of the said report, give written notice of
his or her intention to substitute another item of Private Members’ Business for the
item designated non-votable.

(2) When notice has been given pursuant to section (1) of this Standing Order, the
sponsor of the item who has other notices of motion on the Order Paper or Notice
Paper or bills on the Order Paper set down for consideration at the second reading
stage shall, when forwarding that notice, inform the Clerk which of his or her items

_is to replace the non-votable item in the order of precedence and, notwithstanding
any other Standing Order, that item shall retain its place in the order of precedence
and shall remain subject to the application of Standing Orders 86 to 99,

(3) When notice has been given pursuant to section {1) of this Standing Order, the
sponsor of the item who does not have a notice of motion on the Order Paper or Notice
Paper or a bill on the Order Paper set down for consideration at the second reading
stage shall, within 20 days of the deposit of the report pursuant to Standing Order
92(3){a), have another notice of motion on the Order Paper or Notice Paper or a bill on
the Order Paper set down for consideration at the second reading stage and,
notwithstanding any other Standing Order, that item shall be placed at the bottom
of the order of precedence and shall remain subject to the application of Standing
Orders 86 to 99,

(4) if at the end of the time provided for in section (3) of this Standing Order, the
Member whose name is in the order of precedence does not have a notice of motion
on the Order Paper or Notice Paper, or a bill set down on the Order Paper for
consideration at second reading stage, then the name of the Member shall be
dropped from the Order Paper.

A copy of the relevant Minutes of Proceedings of the Standing Committee on Procedure and House
Affairs (Meeting No. 49) is tabled.

Respectfully submitted, .

GARY GOODYEAR, MP
Chair

http://www.parl.gc.ca/HousePublications/Publication.aspx?Docld=2916236  2015-02-23
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February 23, 2015

An Qpen letter to Members of Parliament on Biil C.51

Dear Mambers of Parliament,

Please accept this collective, open letter 3s an expression ¢f the signatories’ deep concern that Bill .51
{which the government is calling the Anti-terrorism Act, 2015} is a dangeraus piece of lagisiation in terms
of its potantial impacts on the rule of faw, on constitutionally and internationafly protected rights, and
en the health of Canada’s democracy.

Beyond that, we note with concern that knowledgeable analysts have made cogent arguments nat only
that Bilt C-51 may turn 6LL 10 be ineffectiva in countering terrorism by vintue of what is omitted from the
hill, but also that Bill C-51 could actually be caunter-productive in that It could easily get in the way of

effoctive policing, Intelligence-gathering and prosecutorizl activity. in this respact, we wish it to ba clear -

that we are neither “extramists” [as the Prime Minister has recently iaballed the Official Opposition for
its rasistance to Bill C-51) nor dismissive of the real threats to Sanadiang’ security that govarnment 3nd
Parliament have 2 duty to protect, Rathar, wa believe that terrorism must be countered in ways that ars
fully consistent with core values [that include Fberty, non-discrimination, and the rula of law), that are
evidence-based, and that are likely to he effactive.

The scope and Implications of Bill C-51 are so extensive that it cannot be, and is not, the purpose of this
letter to itemize every problem with the bill. Ralher, the discussion below is an effort te reflect 2 basic
capsensus over some {and only some) of the lsading concerns, 2Il the while noting that any given
signatory's degree of cancern may vary item by ftem. Also, the absence of a given matter from thix lettar
fs nat meant to suggest it is not also a concern,

We are grateful for the service ta informad,public debate and publlc education provided, since Bil C-51
was tabled, by two highly respected law profassors - Cralg Forgese of the University of Ottawa and ¥ent
Roach of the Uriversity of Toronte —whe, combined, have great expertise In natfonal security faw st the
intersection of constitutlenal law, criminal law, international law and other sub-disciplines. What
follows — and we limit ourselvas ta five points — owes much ta the background papers they have
penned, as well as to insights from editorials in the media and rpeeches in the House of Commans.

Accardingly, we urge all MPs to vote against Bill C-51 for the fallowing reascns:

1, Bl C-51 enects a new security-intelligance informatioa-sharing statute of vast scope with no
enhanced protections for privacy and from sbuse. The faw defines "acrivities thot undermine the
security of Capada” In such an exeeptionally broad way that “terrarism” Is simply cne examgle of nine
examples, and only “lawful advocacy, pratest, dissent and artlstic expression” is excluded. Apart fram
all the civil-disobedience activities ang Illegal protests or strikes that will be covered {e.g. In relation to
“interference with critical infrastructure™}, this deep and broad intrusion into privacy i made worse by
the fact there are no corresponding oversight or review mechanisms adequate to thls expansion of the
state’s new levels of information awareness, Concerns have already been expressed by the Privacy
Commissiener, an Officer of Parllament, who has Insuffisient powers and resources to even bagin to

oversee, let alone correct abuses within, this expanded information-sharing syslem. And there is
virtirally nothing in the bill that recognizes any lessons learned from what can bappen when
Information-sharing ends up in the wrong hands, as when the RCMP supplied poor information to U5
avthorities that b turn led to the rendition of Maher Arar te Syria and his subsequent torture based on
that — and Further—Information coming from Canada. +

2. Bl C-51 gnacts 3 new “terrofism” offence that makes it ciminal 10 advorate or encourage "terrasism
offences in general” where one does this being reckless zs 10 whether the communication “may™
contribute 10 someane else deciding o commit another terrafism offence. 1tis overbroad, unnecessary
In view of currant criminal law, and potentiaily counter-productive, Keep in mind how numerous and
broad are the existing terracism offences In the Criminal Code, some of which go heyond what the
ordinary citizen imegines when thay think of terrarism and all of which zlready include the ganeral
criminal-law prohibitions on counselling, alding and abetting, canspiring, and so on; advocacy or

.encowcegement of any of these “in genaral” could attract prosscution under the new C-51 offence, Mate

as well that gestures an_d physical symbols appear 1o be caught, and not just verbal or written
exhartations. in media commentary and reports, there have been many examales of what could be
caught, Including in some cantexts advocacy of armed revolution and rebellion in ather cauntries (=.g. if
C-51 had been the law when thousands of Capadians advocated support for Nelson Mandela™s African
National Congress in its efforts to overthrow apartheid by force of arms, when thap was still part of the
ANC’'s strategy). 5o, the chill for freedom of speech is real.iin addition, in a context In which direct
inciterment to terrorist acts {versus of “terrarism offences in general™} Is already a crime in Canada, this
vague and sweeping extension of the criminal law seems unjustified in terms of necessity —and indeed,
the Prime Minkster during Questlon Perled has been unable or unwllling to giva exsmples of what
conduct he would want to see criminafited now $hat is not already prohibited by the Crimiral Code. But,
perhaps most worrying is how counter-productive this new cfiime could be. De-radicalization outreach
pragrams could be negatively affected, Much anti-radicalization work depends on frank engagement af
authoritles ke the RCMP, alongside communities and parents, with youth who hold extreme views,
including some views that, if expressed {iaciuding in private), would contravene this new prohibition,
Such cutreach may require “extreme dilogue” in arder to wark through the misconceptions, anger,
hatred and other emctions that lead te radicalizatien, If €-51 is enacted, these efforts could find
themselves stymied as fucal communities and parents raceive advice that, if vouth participating in these
efforts say what they think, they could be charged with a crime. As a rasult, the RCMP may cease 1o be
invited in at all, or, If they are, engagemant wiil be fettered by restraint that defeats the underlying
methods of the pragramme. And the counter-preductive impact could go further. The Prime Minsier
himself confirmed ha would want the new law wsad against young people sitting in frant of computers in
thalr farnily basements, youth who can express extreme views on social-media platforms. Why is
criminalization countes-productive here? As a Natlonat Post editorial pointed out, the resuft of Bili ¢-51
ronld easily be that one of the best sources of intelligence far possibfe future threats — public sacizl-
media platforms — could dry up; that is, extrema views will ga silent because of fears of being charged.
This undercuts the usefulness of these platforms for monitorlng and intellgence that lead 1 knowing
not only who warrants further investlgative attention but also whether 2arly Interventien {n the form of
de-radicalization outreach eforts are called for.



3. Bill €51 would aliow CSIS to move from its cantral current function — information-gathering and

assaciated surveillanze with respect to a broad 3rea of “natfonal security” matters = to being a totally
different kind of agency that now may actively intervene to dlsrupt activities by a potentially infinite
range of waspecified measures, as long 25 a glven measure falls shy of causing bodily harm,
Infringemants on sexual integrity or obstruclians of justica. CSIS agants can do this activity bath inside
and outside Canada, and thay can calf on any entity or person to assist them, There are a number of
repsons 10 be apprehensive abeut this change of rele. One only has te recall that the CSIS Act defines
“threats to the security of Canada” so broadly that €515 already conslders varfous environmental and
Abariginal mavements to be subject te their sceuting; that Is to say; this new disruption power goes well
beyand anything that has any connectign at 2lt to “terrorism™ precisely because CSIS' mandate in the
C515 Act goes far beyond a concern only with terrorism, Howaver, these general cancerns expressed,
we will now limit oursefves 1o the fallowing serlous probleen: how Bill £-51 seems ta tisplay a complets
misunderstanding of the rale of judges in our legsl system and constitutional erder. Under C-51, judges
may ncw be asked to give warrants to alfow for dlsruption measures that contraveng Canadlan law-or
the Charter, a rale that goes well beyond the current contexts ba which Judges now give warrants [e.g.
surveiflance warrants and search and selzura wirrants) where a judge’s role Is to ensure that thesa
Tnvestigarlve measures are “reasonabfe” sg as not to Infringe sectlon 8 of the canadlan Chaner of
Rights. What C-51 now dees is turn Judges into agents of the executive branch {here, C515) o pre-
autharlze violations of Canadian lzw and, even, 1o pra-authorize infringaments of almost any Charter
right as long as C-51 fimits — bodily harm, sexiral integrity and obstructicn of justice = a7e respected.
This tompletely subverts the rormal role of fudges, which Is t0 assess whether measures prescribed by
faw o taken in accordance with distretion granted by stztute Infringed sights — and, 3f they did, whether
the Charter has been violated because the infringement cannot b justified under the Charter's sectian
1 limiration clause. Now, a judge can be asked {indeed, required) to say yes in advance to measyres that
could range fram wiping a 1arget’s computer clear of 3l information 1o fabricating materials (or playlng
agent-prevocataur rales] that diseredlt a target In ways that cause others 1o longer e trast him, her ar
{t: and these examples are possibly 2 the mild end of what C5IS may wel! judge as usefu) “giseuption™
measures to employ. It is alse crucial to note that CSIS is authorlzed to engage in 2ny measures it
chooses ¥fit, 85, Judges that the measure would not be “contrary™ to any Canadian Eaw or would not
“contravene” the Charters, Thus, (t is CSIS that judges whether to even go 1o a judge. There Is reason to
be worrizd about hew unregulated (even by courts) this new CSIS disruption power wouid be, given the
evidence that €515 hizs in the past hidden infermation from its ceview hody, SIRC, snd glvs thal a chl-
servint- whisteblowar hag ravesled | thaty ih, - paratiel Contist, Minfsters: oF Tasiies I the Hikoer
sovarHmEnt Have Slreeted Department ol Jiste lawns o voneludi Thet the Ministsr tan ety Brdey
thi Deparimiint of Tustite Ade thal i tiw 1§ T Corfipianee with the Chavieir i theie 1y § ere SN thunbe s
couit would upholl the W it s chalidnged jo court: Finally, It is crucial to add that theee warrant
proceedings will take place in secret, with anly the government side represanted, and no prospect of
appeal. Warrants will not be discfased ¢ tha target and, unliéd polite Investigations, CSIS activities do
net eulminate In Court prateadings where stata conduct is then reviewed.

4. We now draw attentian 1o effectiveness by nating a key omisslon from €51, As the QHical
Opposition noted i its “reasanad amendment” when it moved that £-51 not be given Second Reading,
Bl €-51 does not include “the type of concrete, affective measures that have been preven to work, such
as working with communities on measurgs to counter radicalization af youth ~ may even undermine
outrench.” This speaks for iesell, and we will not elaborate beyond saying that, within a commeon
commitment to reuntering terrorsm, alfective measures of the sort referenced In the reasoned
amendment not gnly are necessary but also must he vigorously pursued and well-funded. The
government made o parallel announcements alongside Bifl C-51 1hat would suggest that thase sort of
measures are anywhere near the priority they need to ba.

5. Finally, the deflacts noted in peints 1, 2 and 3 {Infermation-sharing, :rirn'inanzing sxprassion, and
tisruption) are magnified by the averarching fazk of amything spprodching adequate oversight and
review functions, at the same time as ealsting accountabllity mechanisms have been kenad and in
some cases ellminated in recent years. Qulte simply, Bill C-51 continues the government's resalute
refusal to respond to 10 vears of calls for adequate and integratad review of intelligence and related
securlty-s:ate activities, which was First {and perbaps best) articulated by Justite D'Connor in 2
dedicated volume in his repost on what had happened 10 Maher Arar. Only last week, former prime
ministers and premiecs wrote an open letter saying that 2 bl Iike C-51 cannot be enacted ohsent the
Kind of accountability processes and mechanisms that will cateh and hopefully prevent sbuses of the
wide rew powers CSI5 and 3 large number of partner agancies will now have [note that C4S can enlisy
other agancies ang 2ny person In its discuption activities and the information-sharing law congemns over
a doten gther government agenches besides CSIS). Even If one judged all the new CSIS powers in C-5110
be justlfied, they must not he enacted without proper arcountabliity. Here, we must note that the
gavernment’s record has gone in the opposite direction from enhanesd attountability. Taking CS35
alone, the present government weakened C515" accuumzbn‘ily; by gelting rid of an oversight actor, the
Inspector General, whosa job was to keep the Ministar of Public Security on top of CSIS activity in reat
time, 1t transferred this funclion to C5IS' raview body, the Securiy Intelligence Reviaw Committee
[SAC), which does not have anything ciose ta the parsonne! or resaurces to carry this function out -

_given it dogs nod have sufficient stalf and resources ta ¢arry out its existing mandate to ensure €SIS acts

within the law. Beyand staff, we note that SIRC i 3 body that has for same time net been at a full
complement of memmbers, even 3¢ the government continues to make na apalegy for having orce
2ppainted 35 SIRC's Chair someane with no qualifications {and it turns out, no character) ta be on SIRC
tet afone to be its chalr {Arthur Porter). And, s revealed in a recent C&C | the g

has simply not breen stralght with Canadians when it constantly says SIRC i 2 robust and well-resaurced
body: Its budgel is a mare 52 million, which has fiat-lined sincs 2003 when the budget was $2.9 miliior,
even as its staff has been cut from: 20 in 2005 to 17 now. Without an integrated securfty-Tataligence
review mechanism, which shauid alsc Include some form of Paramentary oversight and/or review, and
with especislly SIRE (with juriadiction only over C5IS) not a fully effective body, we are of the view that
16 MP shauid In good consclence bevoting for BIli €51,

Above, we have limited ourselves to five central concerns, but it is impertant to reitesate that some or
all of the signatores have serlous conterns about o gacd number of other aspects of C-51 — angfor
about detalled aspects of sume of the tancerns that were generally expressed In the zbove five points,




The lollewing are some {bur anly some) of those concerns, in point form, Thay are included by way of
saying thar signatories believe these all need to be looked ar elosely and rigorously during House of
Commons eommittee study of C-51, now that it has passed Second Reading: :

- €-51 radically lowers the threshald for preventive detention and imposltien of recognizance
with conditions on individuals. Only three years ago, Parllament enacted = law saying this
detenzion/conditions regime can operate if there s a reasonable bagis for believing a person
“wWill” commit a terrorist offence, New, that threshold has been lowered to "may.” There has
been a fallure of the government to explain why exactly the existing power has not bean
adeguate. In light of the huge patential for abuse of such a low thrashold, including through
wida-szale use [recalllng the mass arrests at the time of the War Measures Act in Quebace),
Canadians and parliamentarisns need to know why extraardinary new powers are needed,
especially when the current ones were enacted in the context of ongeing threats by al-Qaeda o
carry out attacks in Canada that seem ne less serious than the ones currently being threatened
by entities ke ISIS and al-Shabah. -

+ C~51 expands the no-Jiy list regime. It seems to have simply replicated the US no-fly list rules,
the operaticn of which has been widely criticited in terms of lts breadth and impacts on
innocant peaple, Is this the right regime for Canada?

- C-51% new disruption warrants now allows €515 to impinge on the RCMP's law enforcement
role, bringing back turf wars that were efiminated when (ntefligence and law enforcemant were
separated in the waka of the RCMP’s abusive disruption activitles of the Jate 19605 and early
1970s. But, even more impartant than turf wars is the potential For C51S behaviour in the farm
of digruptive measures te undermine both the investigation and the prosegution of criminal
cases by interfering with evidentiary trail, contaminating evidence, and so on.

- G581, in tendem with C-44, permits C5IS to engage not Just In surveltance and information-
gathering abroad, but also in disrupkion: There are many questions abaut how this wilt work,
The danger of lawlessness seems to be significantly greatar For CSI5 acilvities abroad, In that
CSIS only needs to seek approval for disruption under C-51 where Canadian, not forelgn, law
could he breached or whare the Charter could be contravened {vrith Canadian law on the
application of the Charter outside Canada being quite uncfear at the moment). And there Is na
duty for €315 to coordinata with or sezk appraval from the Department of Foreign Affirs, such
that the chances of interferance with the conduct of Canada’s foreign affairs cannot be
discourted, Nor can we ignore the likely tendency for disruption measures abroad to be more
threatening to individuals’ rights than in Canada: for example, Pariamant heeds to know
whether CSIS agents abroad can angege In detention and renditicn to agenties of other
countsies under the new C-51 regime, : ‘

We end by observing that this fetter Is dated Febreary 23, 2015, which & also the day when the
governmaent has chosen to cut off Second Reading debate on BN C-51 atter having allocsted = mere
three days (in reality, only portions of each of those days) to debate. It light of the sweeping scope snd
great Impartance of this bill, we befleve that circumventing the abllity of MPs to dissect the ki, and

their responsitllity to convey their concerns to Canadians atTlarge hefore a Serond Reading vote, Is a
troubling undesmining of our Parliamentary democracy’s ‘capatity to hold majority governments
accountable. It is sadly ironic that democratic debate is baing turtailed on a bill that vastly expands the
seape of covert state activliy when that activity will be subject Yo poor er even non-exdlstent demecratic

overslght ar review.
in eancfusion, we urge all Parllamentarians to ensure that €51 act be anacted in am,d.hing' resembling its

present form.
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