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This paper is intended for drafters In the Branch to assist them In their legal examination 
functions under the Department of Justice Act and the Statutory Instruments Act as well as in 
managing legal risks related to the bills and regulations they prepare. It begins by outlining the 
role they play, Including the examination functions. It then describes the management 
frameworks for legal risks and the types of legal risk that are typically encountered in drafting 
legislative texts and concludes with guidance on how to assess the level of legal risk. 

Legal examination and risk management are part of the daily work of drafters, but they can 
sometimes pose complex challenges. Accordingly, the paper describes the steps to be followed in 
discharging both functions, including the threshold for raising a matter to a higher level of 
management. A summary of these steps is included In Appendix 2. 

General Role of Drafters 

The core function of drafters is to prepare in both official languages a bill or regulation that 
translates Government policy into law. This requires a sound understanding of both the policy 
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and the legal effect that the law will have. 

Drafters are also concerned with the intelligibility, coherence and consistency of federal 
legislative texts, particularly the quality and equivalence of both language versions. They are 
more generally concerned with the integrity of the legal system as a whole and must, in 
particular, take into account the relationships between federal law and the private law of the 
various provinces and territories as well as the impact that rules, principles and concepts of 
provincial and territorial law may have on federal law. 

As counsel in the Department of Justice, drafters also have an advisory role on many issues 
involving legal principles and policies.W This role flows from the Department of Justice Act. 
Section 4 provides generally that the Minister of Justice is the "official legal adviser to the 
Governor General and the legal member of the Queen's Privy Council for Canada" and shall 
"advise on all matters of law referred to the Minister by the Crown". Section 5 sets out the role of 
the Attorney General, notably including the duty to "advise the heads of the several departments 
of the Government on all matters of law connected with such departments". 

When a draft bill or regulation is completed, it constitutes an opinion from the drafters that the 
bill or regulation will have the legal effect required to Implement the policy. Arriving at this 
opinion almost always requires the Involvement of other counsel in the Department of Justice. 
This is why counsel from departmental legal services Units or Justice Policy Units should be 
available to assist on all draftingfiles. It also explains why the various specialized advisory units 
within the Justice provide advice in particular areas of the law. Drafters are entitled, and indeed 
encouraged, to rely on their advice in preparing their drafts and any associated opinions. 

Statutory Examination Responsibilities 

Drafters also have particular statutory responsibilities to examine draft bills and regulations. 
These responsibilities originated in the Canadian Bill of Rights in 1960 and the Statutory 
Instruments Act in 1971. Although they considerably predate the current government and 
departmental policies on risk management, they share the same general concern with legality, 
both in terms of particular laws and in terms of the legal system generally. They engage a basic 
principle of the rule of law: that the Government must act In accordance with the law. It must 
not do anything that would bring the administration of justice into disrepute. 

Bills 

Section 4.1 of the Department of Justice Act and the Canadian Charter of Rights and Freedoms 
Examination RegulationsUJ establish examination responsibilities relating to the Canadian 
Charter of Rights and Freedoms. Section 3 of the Canadian Bill of Rightslli and the Canadian Bill 
of Rights Examination RegulationsWestablish comparable responsibilities relating to that Act. 
Under these provisions: 

• The Minister of Justice is required to examine every Bill introduced In or presented to the 
House of Commons by a Minister. 

• The examination is for the purposes of ascertaining whether any of the provisions of the 
Bill are inconsistent with the Canadian Charter of Rights and Freedoms or the Canadian Bill 
of Rights. 

• Once a bill is introduced or presented to the House, the Clerk of the House of Commons 
refers It back to the Chief Legislative Counsel. 

o A member of the Legislation Section examines the bill and reports the results of their 
examination to the Chief Legislative Counsel who in turn certifies, on behalf of the Deputy 
Minister of Justice, that the bill has been examined for compliance with the Charter and the 
Bill of Rights. 

o Finally, the Minister of Justice has an obligation to report any inconsistencies to the House 
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of Commons at the first convenient opportunity.W 

It is also important to recognize the broader context in which these procedures operate. Charter 
concerns may be identified by Justice counsel and addressed throughout the policy development 
and drafting stages. In addition, when Cabinet authority is being sought for a program or policy 
proposal, including the drafting of legislation, the Cabinet support system requires the 
memorandum to Cabinet to include an analysis of the Charter or other constitutional implications 
of the proposai.L§.l 

Regulations 

Section 3 of the Statutory Instruments Act (SI Act) provides for specific examination functions 
related to proposed regulations: 

• It requires the Clerk of the Privy Council to examine every proposed regulation In 
consultation with the Deputy Minister of Justice. 

• This examination Is for the purposes of ensuring that each proposed regulation satisfies the 
following criteria identified in subsection (2): 

(a) it Is authorized by the statute pursuant to which it is to be made; 
(b) it does not constitute an unusual or unexpected use of the authority pursuant to which 
it is to be made; 
(c) it does not trespass unduly on existing rights and freedoms and is not, in any case, 
inconsistent with the purposes and provisions of the Canadian Charter of Rights and 
Freedoms and the Canadian Bill of Rights; and 
(d) the form and draftsmanship of the proposed regulation are in accordance with 
established standards. 

• Drafters in the Regulations Sections of the Legislative Services Branch examine proposed 
regulations on behalf of the Deputy Minister of Justice. 

• Once they have completed their examination, they "blue-stamp" the proposed regulation 
for transmittal to the Office of the Assistant Clerk of the Privy council Office-Orders In 
Council. The stamp indicates that the proposed regulation has been "examined" in 
accordance with the requirements of section 3 of the Act. 

• In the absence of any further advice from the Department of Justice, it also indicates that 
there are no matters to draw to the attention of the regulation-making authority. In other 
words, the Department of Justice has no objection to raise with the Privy Council Office to 
the draft regulation on the basis of the criteria in section 3. 

• Finally, subsection 3(3) requires the Clerk to advise the regulation-making authority that 
each proposed regulation has been examined and indicate any matter to which the 
attention of the regulation-making authority should be drawn. 

Some regulations are exempted from examination under the SI Act, but they must nevertheless 
be examined under section 4.1 of the Department of Justice ActLZJ (Dol Act) as follows: 

• When the Orders In Council Secretariat of the Privy Council Office registers such a 
regulation, it then sends a copy to the Legislative Services Branch for examination under 
section 4.1; 

• The regulation is examined by a drafter and then the Chief Legislative Counsel on behalf of 
the Deputy Minister of Justice certifies that it has been examined for compliance with the 
Charter; 

• Finally, as with government bills, the Minister of Justice has an obligation to report any 
inconsistencies to the House of Commons at the first convenient opportunity. 

Examination Standards and Reports 
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The standards established by section 4.1 of the Dol Act and section 3 of the SI Act are similar, 
but not identical. 

The object of the section 4.1 examination is to "ascertain whether any of the provisions are 
inconsistent f verifier si /'une de leurs dispositions est incompatible " with the purposes and 
provisions of the Charter or the Bill of Rights. The Department has interpreted this standard to be 
that there Is "no credible argument" to support a conclusion of consistency. A report is required 
only when this has been "ascertained". A credible argument has been explained as one that is 
reasonable, bona fide and capable of being successfully argued before the courts. 

The examination under section 3 of the SI Act is "to ensure that" the proposed regulation meets 
the examination criteria [French version: procede ... a l'examen des points suivants]. These 
criteria include consistency with the Charter and the Bill of Rights, but they also extend to other 
matters. Although some of these also involve potential invalidity (statutory authority), the others 

Although the reporting standard under section 3 of the SI Act entails considerable discretion, it 
should be understood to focus on matters of legality and, like the reporting standard under 
section 4.1 of the Dol Act, to require a report If there is no credible argument to support the 
validity of a proposed provision or its consistency with the Charter or the Bill of Rights. 

Thus, an evaluation of whether a report should be made under section 4.1 of the Dol Act or 
section 3 of the SI Act depends on what legal arguments (including supporting evidence If 
required)I.§.l can be made about validity or consistency. The absence of a credible argument to 
support the validity or consistency of a provision entails a high probability that if a court were 
faced with a challenge to the provision it would find that it was invalid or inconsistent. These 
arguments involve the interpretation of laws generally as well as the application of the Canadian 
Charter or Rights and Freedoms and the Canadian Bill of Rights. An evaluation under section 3 
also involves various other fields of law, most notably constitutional i;;lw (the division of 
legislative powers) and administrative law (judicial review ofthe exercise of regulation-making 
and other powers). International law and private law (both common law and civil law) are also 
often relevant. 

Evaluating whether a report should be made involves identifying provisions of the law that raise 
legal concerns and then examining these 

There is a considerable degree of judgment in evaluating the strength of legal arguments. 
Judicial decisions dealing with the matter may be persuasive, depending on the jurisdiction and 
level of court and the pertinence of the decision. Appellate decisions, particularly those of the 
Supreme Court of Canada, are most influential. 

When there are no judicial decisions on point (as is often the case), the strength of legal 
arguments is to be evaluated using general legal reasoning, particularly the principles and rules 
for interpreting legislation. 

Finally, consideration has to be given to previous Justice legal opinions related to the matter. 
Justice counsel give advice on a departmental basis, not as individuals. The Government relies on 
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this advice, not only when making a particular decision, but also to make later related decisions. 
The advice must be consistent and departures from previous opinions should not be made 
without sound reasons and in consultation with managers and other units concerned. 

Given the nature oftheir work and training, drafters are in a good position to determine whether 
there Is a credible legal argument in relation to legal questions that they frequently deal with, 
such as the interpretation of laws or the scope of regulation-making authority. However, in many 
cases, before they provide advice on whether a report should be made, they should consult with 
counsel in Departmental Legal Services (or the instructing Justice Policy Unit in the case of 
Justice bills and regulations) or one of the specialist advisory sections of the Department. This is 
particularly true of complex areas such as constitutional law that often have a bearing on the 
validity or application of laws. 

If there is no credible legal argument to support a conclusion that a provision Is valid or 
consistent, the provision should be reported and no further risk analysis is needed to justify the 
report. 

·-ill In this paper, further references to the Charter examination under section 4.1 examination 
should be read as Including the Bill of Rights examination. 

- -- ---- -------

Ul.l For example, evidence needed to support arguments under section 1 of the Charter or the 
existence of conditions precedent to the making of regulations. 

Date Modified: 2011-03-15 
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Legal Risk Management 

Introduction 

Risk management is an essential part of the process for making policy or program decisions. 
Legal risks are an important subset of the risks that the Government must take into account in 
the more general risk assessments it makes In relation to its policies and programs.W Many of 
the risks that typically arise in law-making jeopardize policy or program objectives that depend 
on either the validity of a law or the way in which it is interpreted or applied. 

The following are some fundamental concepts related to legal risk management: 

"Risk" refers to the uncertainty that surrounds future events and outcomes. 

"Legal Risk" is a risk arising out of an issue or event giving rise to a need for a legal response. 
A legal risk may also arise from a legal issue requiring a response or action by the government 
of a legal, communication-related, organisational or political nature.m 

"Level of a risk" is quantified in terms of the likelihood (chance, probability) of an adverse 
outcome or unwanted event that has the potential to influence the achievement of an 
organization's objectives, and the severity or magnitude of the consequences of that outcome 
or event. 

Accountability Frameworks 

The Treasury Board's Management Accountability Framework (MAF) establishes the standards for 
management in the Government of Canada and is the basis for management accountability 
between departments/agencies and the Treasury Board Secretariat (TBS) and the Public Service 
Human Resources Management Agency (PSHRMAC).UJ 

Under this Framework, all departments/agencies are required to report on their management of 
legal risk, as evidenced by 

• ongoing/regular scanning of programs for legal risks, in a manner commensurate with the 
nature of the department's activities and mandate; 

• senior management engagement in Legal Risk Management (LRM), including the active 
review, avoidance, mitigation and management of legal risks; 

• effective sharing of information on legal risks, including with the Department of Justice and 
central agencies (in large part to create a "whole of government" perspective); and 

• contingency planning to respond to risks that have materialized. 

The Department of Justice Accountability Framework and Governance Structure for Legal Risk 
ManagementW says: 

• LRM is a priority of the Department of Justice. 
• LRM is the process of making and carrying out decisions that reduce the frequency and 

severity of legal problems that prejudice the government's ability to meet its objectives 
successfully. Its main components are the detection, avoidance, mitigation and 
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management of legal risks. LRM is linked to Integrated Risk Management, which is a 
component of the TBS Management Accountability Framework. 

• LRM is practiced by client departments In partnership with Justice. It is one of the principal 
processes used by the Department to provide the highest quality legal service to the 
government of Canada and its institutions. 

• LRM is also the responsibility of Justice itself, with respect to the legal risks of its own 
policies and legislation. 

• LRM Includes: scanning (risk identification), evaluation of the nature of legal risks, 
assessment of the level of the risks, information sharing, management of high impact legal 
risks, contingency planning, informing and engaging senior officials ;md Ministers 
(individually and collectively) on key LRM Issues, identification and analysis of government
wide trends, instrument choice, dispute resolution, understanding of roles and 
responsibilities, case management and tracking techniques (e.g. !-Case). 

• It is the responsibility of all employees and managers across the Department of Justice to 
know and apply LRM principles and methods appropriate to their particular positions and 
areas of responsibility. 

• In addition, certain individuals or units have responsibility to provide functional direction 
and to coordinate the activities of others as they carry out their LRM duties. 

• An accountability framework for a devolved system for LRM requires that senior managers 
In the Department ensure that responsibility and accountability cascades down within their 
areas of management. 

The Risk Management framework utilized when developing this risk evaluation and management 
process is similar to the diagram below. 

.. 
liltllllollq, 
EvalntiAQ 

on6 Aofuiina 

2. 
Ao .. ooiq 

lltyltltkA!oat 
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Identifying Legal Risks 

Risk identification is critical to effective risk management. It enables DOJ and other departments 
to: 

• Gain an awareness of emerging issues that could raise significant legal risk. 
• Avoid being "blindsided". 
• Get an accurate assessment of contingent liabilities. 
• Manage legal risks strategically. 
• Explore non-litigious ways to resolve disputes. 
• Set up risk management regimes. 

Under the Treasury Board Management Accountability Framework, all departments, including 
DOJ, must establish a risk management process that will identify legal risks at an early stage, 
including 

• all civil and criminal litigation; 
• non-litigation legal risks that could lead to litigation or have a significant impact on 

o the national Interest, 
o the Charter or the Constitution, 
o the government's, the department's or other departments' policy, law, regulations 

and programs, 
o the government's, the department's or other departments' finances (if the cost may 

exceed the ability of the department to pay), 
o federal-provincial-territorial-international relations, treaties or agreements, 
o relations with Aboriginal people or Metis, or 
o public confidence in the government or in the courts; 

• legal issues or events that may be controversial, attract media attention, or involve 
Cabinet ministers or prominent public figures; and 

• high-impact human rights, personnel, access and privacy, gender or diversity issues. 

DOJ has a further obligation to inform other departments of known legal risks that could affect 
their policies or programs when it delivers legal services to its clients and to provide an 
assessment of such legal risks. 

Considering the Nature of a Legal Risk 

Legal risk assessment must be legally accurate and based on a solid analysis of the relevant law. 
It must also be relevant in the sense that it provides specific conclusions that enable clients to 
make an informed decision about their course of action 

-- - - - - -- -- ---- --
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Assessing the Level of a Legal Risk 

As indicated above, the level of a legal risk is generally quantified in terms of two dimensions: 

• the likelihood of an adverse outcome or unwanted event that has the potential to Influence 
the achievement of an organization's objectives, and 

• the severity of the consequences of the adverse outcome or unwanted event if it occurs 
(impact). 

Once the nature of a legal risk has been evaluated, the results of the evaluation may be used to 
assess the level of the risk. The following chart, particularly the numbering of risk levels, is based 
on risk assessment grids used throughout the government. It indicates levels of legal risk that 
express varying degrees of likelihood and impact (severity). The latter relates to the potential 
effect on the client department, other departments or the government as a whole. 

This chart is suggested only as a general guide for characterizing the level of legal risk. The 
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expression of likelihood In terms of percentages is approximate rather than a precise measure. It 
should also be noted that levels 1 to 3 (which involve minimal impact) will seldom apply to 
legislative provisions because of the general, ongoing nature of their application. 

r 11··· ·································· ··· :r · ··· ····· ·················· RisK LEVEL · ····················· ········· 

~ .. :;;;;;~;;~·;;Co:J~~1~~~~t~i,~~ 
The significance of the various risk levels in the context of drafting services is explained In the 
next section . 

• 
• ----- ------- - -- -- ---

- -- - -- - --- -- - -

Date Modified: 2011-03-15 
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Statutory Examination and Legal Risk Management Steps 

-- --- ----- ---- ---

Drafters In the Drafting Services Group should follow the steps outlined below in order to meet 
the statutory examination requirements and the Department's legal risk management objectives. 
Their role is to satisfy themselves that legal issues and risks raised by their drafts have been 
evaluated and addressed. In determining the level of risk, drafters will not necessarily, as noted 
above, have the Information needed to assess each aspect of the risk or, indeed, to determine 
the overall level of the risk. There may be others in Justice, most notably In the Departmental 
Legal Services Units (or the Justice Policy Units in the case of Justice bills and regulations), or in 
client departments who are able to make these assessments. But drafters still have to participate 
in arriving at a conclusion as to the level of the legal risk and in managing the risk as set out 
below. 

Initial Assessment 

In reviewing draft provisions or policy instructions, drafters are attempting to understand the 
legislative or regulatory proposal, its policy, operational, political and financial context and the 
time-frame for completing it. This understanding is needed to identify any policy shortcomings or 
ambiguities, to uncover or highlight legal issues and to determine how to structure the proposal. 
In the same way, it is important that client officials understand the legal principles giving rise to 
any legal concerns and appreciate the need for Justice counsel to understand the applicable 
contextual framework. A mj;!l:ual understanding of each other's "reality" will go a long way in 
ensuring that Justice counsel and client officials work together in resolving identified legal issues. 

In the drafting of a bill or regulation, the Identification and assessment of legal issues is 
selective. Not every legal issue needs to be discussed. In fact, drafting may proceed with little 
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discussion of legal issues if the proposal and Its legal foundation are clear. Discussions about 
legal issues arise when the drafters have concerns that cannot be readily addressed within the 
framework of their instructions. These concerns may be raised at a very general level to prompt 
further policy work (for example, by asking "have you considered the impact of privacy rights on 
this matter?"). They may also involve the drafters' determination of the strength of legal 
arguments about validity or consistency, particularly in the context of the statutory examination 
functions under section 4.1 of the Department of Justice Act and section 3 of the statutory 
Instruments Act. 

Drafters are encouraged to discuss concerns with their managers and colleagues within the 
Legislative Services Branch (including the Advisory and Development Services Group and the 
Legislative Revision Services Group) and the relevant Legal Services Units (LSU), or the Justice 
Policy Units in the case of Justice bills and regulations. Aspects of risk, such as the scope of the 
risk or the risk of challenge, may require consultation with LSUs and their clients or the JPUs. 
Drafters may also seek input from the specialized advisory groups in Justice, for example the 
Human Rights Law Section in relation to Charter issues. Their contribution may be sought 
whenever a significant issue arises that would benefit from their views. If a formal opinion is 
required to address the concerns In a drafting file,UJ the drafters and the other counsel involved 
should agree on who Is in the best position to prepare it. This may depend on which aspects of 
the matter are most significant and who is in the best position to consider them. It may also be 
appropriate for the opinion to be developed jointly with different counsel responsible for the 
different aspects. 

Drafters should inform client officials as early as possible about any significant concerns, 
including a preliminary assessment of the level of risk involved and the nature and scope of any 
additional legal work or analysis that may be underway or required. 

Concerns may be resolved in either of the following ways: 

• client officials modify their legislative proposal or timetable in a way that takes care of the 
concerns; or 

• the drafters are satisfied, on the basis of the contextual framework or upon a closer 
analysis of the law, that their concerns are not reportable under the DoJ Act or the 51 Act 
(in other words, a credible legal argument can be made in support of the proposal) and the 
level of risk is not high. 

When faced with a provision that raises a legal risk, drafters should explore ways of eliminating 
or reducing the risk. If this can be accomplished in a way that is acceptable to the client, then it 
should be done. Otherwise, if the risk is low or medium, the drafters should make sure that the 
client is fully aware of it and then proceed to finalize the bill or blue-stamp the regulation. If the 
risk level appears to be high or the provision appears to be reportable, or of there is uncertainty 
or disagreement on these matters, the drafters should continue with the detailed analysis 
described next. 

Detailed Analysis: Confirming Legal Position and Consultation 

Legal concerns are not always readily resolved, either because clients are unwilling or unable to 
modify their proposal so as to resolve the problem or because a closer legal analysis confirms the 
Initial assessment of the problem. When drafters have conducted their initial assessment in 
consultation with their LSU or JPU counterparts and any other Justice colleagues as appropriate 
they may be faced with a provision that appears to be reportable or raises a high /eve/ of legal 
risk. 

If in such circumstances the client insists that the bill be completed and printed for review by the 
Privy Council Office, or that the regulation be blue-stamped, the drafters should formally bring 
the matter. to the attention of their manager. They should also inform the client officials of this 
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referral and indicate that the regulation will not be blue-stamped or the bill will not be completed 
without instructions from their manager. The manager should immediately get in touch with his 
or her LSU or JPU counterpart. If more than one department is involved in the drafting of a 
particular provision, it may be necessary to involve all the LSUs or JPUs concerned. 

Managers may also have to be brought into a file to resolve disagreements among Justice 
drafters and counsel. 

If the managers work out a solution or agree that the legal Issue Is not reportable and poses a 
low or medium level of risk that cannot be eliminated or reduced with the concurrence of the 
client, then the drafting manager should inform the drafters of this conclusion and authorize the 
regulation to be blue-stamped or the bill to be completed. As well, the LSU or JPU manager 
should Inform appropriate client officials of this decision. 

If the managers determine that the proposal is reportable or poses a high risk, this determination 
may be sufficient to convince client officials to make appropriate changes to their proposal. The 
matter would then be returned to the drafters for appropriate next steps. However, it Is also 
possible that client officials may continue to refuse to make the required changes and reiterate, 
at the highest levels, their decision to proceed with the proposal and to accept all associated 
risks. A formal written risk assessment should be prepared and provided to the client and a 
contingency plan based on the assessment should be prepared jointly with client department and 
the LSU or JPU counsel. 

If managers are unable to work out a suitable solution or disagree on the law or level of risk 
associated with the Issue, they should refer the matter to the next management level. Consistent 
with the principle that "Justice should speak with one voice", any Internal disagreement within 
the Department of Justice must be resolved, if need be by the Deputy Minister or one of the 
Associate Deputies. Any provision that Is determined to be reportable or to pose a high legal risk, 
Including being In conflict with the Charter, may be brought to the attention of the Privy Council 
Office or ministers. Who specifically will make and report the determination of the Department of 
Justice will depend on the circumstances of each case. 

Conclusion 

Drafting and examining legislative texts and managing the legal risk associated with them are 
daunting enterprises. Laws, by their very nature, are of broad and continuing application. Efforts 
to ensure their legality and to minimize or eliminate risk will count their returns many times over. 
And just as the preparation and enactment of laws involves a host of people, both within and 
outside the Department of Justice, so too the assessment and mitigation of legal issues and risk 
do not fall on the shoulders of any one person or group. Legal examination and risk 
management, like the making of laws Itself, can only succeed as a cooperative effort that brings 
together the variety of talents needed to produce laws that will achieve their goals. 

Appendix 1 Appendix 2 

ill For regulations files, see the Guidelines for Drafting Services Group Legal Advice on 
Regulations http: /(dojnet/lsb e!Direction/quldel draft.htm. 

Date Modified: 2011-03-11 
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STATUTORY EXAMINATION AND LEGAL RISK 
MANAGEMENT IN DRAFTING SERVICES 

Appendix 2 - Steps for Statutory Examination and Legal Risk 
Management 

In the drafting of a bill or regulation, the Identification and assessment of legal issues Is 
selective. Not every legal issue needs to be discussed. In fact, drafting may proceed with little 
discussion of legal issues if the proposal and its legal foundation are clear. Discussions about 
legal issues arise when the drafters have concerns about a provision that cannot lle readily 
addressed within the framework of their instructions. The following summarizes the steps that 
drafters should take In consultation with their Departmental Legal Services or Justice Polley 
colleagues when they encounter such legal issues. These steps may have to be repeated as 
instructions or circumstances change or new information comes to the attention of the drafters or 
other Justice counsel involved. 

Statutory Examination 

1. Identify the provisions of the Ill II or regulation that raise concerns in terms of the 
examination criteria under section 4.1 of the Department of Justice Act or section 3 of the 
Statutory Instruments Act. 

2. Evaluate the strength of the legal arguments that can be made for and against the 
validity or consistency of those provisions. 

o Is there relevant case law and, If so, how relevant and authoritative is it? 
o Are there relevant Justice opinions and, if so, how relevant and authoritative are 

they? 
o Should colleagues within the Branch or in the specialized advisory services of Justice 

lle consulted? 

3. If there is no credible argument to support a conclusion that a provision is valid or 
consistent, the provision may be reportable (see step 10 and following). 

Legal Risk Management 

Evaluating the nature of the legal risk 

4. In addition to considering the results of steps 1 and 2, similarly evaluate the strength of 
the legal arguments relating to any other concerns that a court or other decision-making 
body - including the SJC or an international trillunal - might find provisions to be invalid or 
to apply contrary to the Government's view, including 

o Would the provision be interpreted too narrowly to sufficiently support the relevant 
government policy or program? 

o Would a challenge by the SJC lle successful? 
o Would a challenge before an international tribunal lle successful? 

5. Evaluate the scope of the risk 
o Does the risk affect a multitude of actions over a period of time or is it confined to a 

few instances of limited duration? 
o What is the value of the financial or other interests at stake? 
o Will the legal issue arise in other circumstances? 
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6. Ev.aluate the probability of challenge 
o Who is affected by the Act or regulation? 
o What is the likelihood that someone will challenge the validity or application of the 

Act or regulation? 
o What is the likelihood that the SJC will challenge the validity of the regulation? 

7. Evaluate the probable consequences 
o What remedy would a court grant if it finds that an Act or regulation is invalid? 
o Would the scope of the remedy be confined by reading down or severing invalid 

provisions? 
o Will the remedy affect similar matters arising in other circumstances? 
o What disposition would the SJC make if it considers a regulation to be invalid? 
o Will the disposition affect similar matters arising in other circumstances? 

Assessing the level of the legal risk 

8. The level of a legal risk is generally quantified in terms of two dimensions: 
o the likelihood of an adverse outcome or unwanted event that has the potential to · 

influence the achievement of an organization's objectives, and 
o if it happens, the severity of its consequences (impact). 

Use the following chart as a general guide to determine the level of a legal risk: 

........... ----------·································. ··-----·---------··"······· .................... , ....... , ................................ !! ................................................................................................................ l 

i' RISK LEVEL i 
.. ,,,,,, .,,,,.,,,,,,,,,.,,. ''''''' '' ' '' '' .,., '' :J'significant· Mediu~i?)CHI~h(s)' ] H;gh (9j·-·~ 

IMPACT ON GOVERNMENT Low (4) i Medium (5)\'High (6) .! . I .................................. , 
L,,,~,,,,,., '''"''"'' ............. '"''''"''''"'"'''"' . ,,..,! Minor (1) J:~()\'V (?) . ..it.t:'IE!CiillfT1 (3).! 
it,II<,~UHOOD o~ ... A[),IE~S~ OUTCOME' . ']1Li~~~~3Qo;;JI3~t~:?§:o~]@v~~]'qo(~] 

Resolving and Managing Legal Issues and Risks 

9. Explore with the client ways of eliminating or reducing the risk. 

10. If it appears that the provision is reportable or that the risk is high, immediately raise 
the matter with manager and inform client. 

11. Manager consults immediately with Departmental Legal Services or Justice Policy 
manager. If they conclude that the provision is not reportable, that the risk is low or 
medium and that it cannot be eliminated or reduced, proceed to complete drafting or 
examination (blue-stamping). 

12. If managers conclude that the provision is reportable or that the risk Is high and the 
client insists on proceeding, they should raise the matter to the next management level. 
Contingency plans should be prepared in consultation with legal services counsel and the 
client department. 

13. If no resolution is reached with the client through successive management levels, the 
matter may be raised with Privy Council Office and ministers. 

Date Modified: 2011·03-16 
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· ' 'NT DU GREFFE 

Re: Request for Access to Legal Advice, File No. 2012-LAR-0132 

Dear Mr. Schmidt; 

On July 19, 2011, you made a requesfto receive free legal advice pursuant to section 25.1 
of the Public Servants Disclosure Protection Act (the ".A.ct:') Cilll~~~ro(.lnds that ~ou are 
considering making a protected disclosure otwron~doin~, $ection 25;1 qnhe Ac:lt'gi\t:e~ tl'le 
the discretionary authority to approve access to laga)ad\llci;)t()·al'iy,personwbo•quaUfie~tliP 
to an amount of $1,500, and in exceptional circumstancesrJhatamo:uotGli!o W jit¢reased to· 
$3,000. My Office has concluded its review of the information you provided and this letter is 
to inform you of my decision not to approve your request for access to legal advice for the 
following reasons. 

l first want to.address your prellmiflaty que~ !I{)!\ 111 regard to my previous posiflq:n aftll~: 
Department ofJustice,.(DOJ)and whether this pose~ariYdiffit;ulty fprme•!rt de~fing With• 
your request.. I .occ!lpiet;l the pol?iti{)n of Jl;ssot;ia~ DepvtyMinlsterresp()!1slbJe t'Q~ 
Corporate Services and .Civi!Law atth!!DQJ froJ!111 ~97 t!) ~ooa !Jhtl various otherp:osit!ons 
before. then. In these po,sittpn$,! hlilye. had M direct lnvglyetn!'lOtln e~§i,iripg ttJe l;ionfotmity 
of legislation and regulations with the Caf'ladiat'l/;Ii/l,.bfRigftts(the"BillofRight<l~).qrthe 
Canadian Charter of Rights and Freedoms (the "Charter"). My lack of involvement with 
these issues combined with the fact that it has been over nine years since I occupied my 
last position at the DOJ are the basis on which I have concluded that there is no real, 
apparent or potential conflict of interest that would preclude me from dealing with your 
application for legal advice. 

Eligibility 

As stated previously, the basis of your request is that you are considering making a 
disclosure of wrongdoing under the Act, as such you meet the first eligibility criterion under 
paragraph 25.1 (1)(a) of the Act. 
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Conditions 

Subsection 25.1 (3) of the Act sets as a condition that I may grant access to free legal 
advice to a public servant who is considering making a disclosure only if I am of the opinion 
that the act or omission to which the disclosure relates likely constitutes a wrongdoing under 
this Act and that the disclosure is likely to lead to an investigation being conducted under 
this Act. 

The subject-matter of your proposed disclosure concerns the application and interpretation 
of certain provisions of the Bill of Rights, the Department of Justice Act and the Statutory 
Instruments Act (the "S/A"). Section 3(1) of the Bill of Rights requires the Minister of Justice 
(and by inference the Deputy Minister of Justice and the DOJ) to examine every Bill 
introduced or presented to the House of Commons by a Minister in order to ascertain 
whether any of the provisions thereof are "inconsistent" with the purposes and provisions of 
the Bill of Rights. It also requires the Minister of Justice to report any such inconsistency to 
the House of Commons at the first convenient opportunity. Section 4.1 of the Department 
of Justice Act provides a substantially identical provision in relation to the Charter. 

Subsections 3(2) and (3) of the S/A sets out the duties of the Clerk of the Privy Council, in 
consultation with the Deputy Minister of Justice, in reviewing proposed regulations. In 
essence, the process established under the S/A calls for a review to ensure that a proposed 
regulation is authorized by its enabling statute; that it does not constitute an unusual or 
unexpected use of the authority under which it is made; that it does not trespass unduly on 
existing rights and freedoms and that is not, in any case, inconsistent with the purposes and 
provisions of the Charter and the Bill of Right. The S/A requires the Deputy Minister of 
Justice to ensure that this review is conducted and that he or she provide advice to the 
regulation-making authority in regard to these requirements. 

You are of the view that since 1992 and on-going to this date, the aforementioned 
provisions are not being followed by the DOJ. lnst!iadof a~certalnlng whether the 
provisions of a Bill or regulation is "inconsistenf' withtheBilfofRfg}Jts or the Charter, you 
claim that DOJ has directed its officials to asce~in Whether any provision is "so manifestly 
inconsistent with the Bill of Rights or the Charter that no argument can reasonably be 
advanced in favour of its consistency". You also allege that when the DOJ or its lawyers 
come to the opinion that a provision is likely or even very likely inconsistent with the Bill of 
Rights or the Charter, this fact is not communicated to the Minister as long as the DOJ is of 
the view that some argument can still reasonably be advanced in favour of consistency. 
This practice, in your view, prevents the Minister from considering the issue and making a 
report as required by sections 3 and 4.1 of the Bill of Rights and the Department of Justice 
Act respectively to the House of Commons in regard to any inconsistency. 

The question that arises from your assertions is whether the qualitative and quantitative 
criteria used by the DOJ to assess whether proposed enactments are "inconsistent" with the· 
Bill of Rights and the Charter are reasonable and defendable under accepted principles of 
statutory interpretation. As such, you are requesting funding under section 25.1 of the Act 
to obtain legal advice on the legality of the practices described above. 
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Your request of July 19 and memorandum of August 16, 2012 provide legal analysis and 
arguments in support of your allegations. However, other than your own views on the 
subject, you have not provided any information about a specific incident or instance where a 
lawyer's opinion in dealing with these issues has been altered for improper reasons, 
wrongfully concealed from the Minister, or where inappropriate pressure was put on a 
lawyer to change his or her opinion. That being said, I have taken into account that perhaps 
such information would be solicitor-client privileged and therefore cannot be disclosed. 
Nonetheless, I do not believe that there are sufficient grounds to satisfy the first part of the 
test under subsection 25.1 (3) of the Act on whether the acts or omission likely constitute 
wrongdoing. 

The second part of the test under subsection 25.1 (3) of the Act requires me to assess the 
likelihood of a disclosure leading to an investigation. In doing so, I have considered the 
possible application of subsection 24(1) of the Act. Paragraph 24(1)(e) provides that the 
Commissioner may refuse to deal with a disclosure or commence an investigation when the 
subject-matter of the disclosure relates to a matter that results from a balanced and 
informed decision-making process on a public policy issue. As there is some degree of 
discretion in determining and interpreting whether the provisions of a Bill or regulation might 
be "inconsistent" with the Bill of Rights or the Charier, consideration would have to be given 
to paragraph 24(1)(e) of the Act having regard to the subject-matter of your disclosure. 

Also, paragraph 24(1 )(f) of the Act provides that the Commissioner may refuse to deal with 
a disclosure or commence an investigation for any valid reason. In this case, I would have 
to take into account that legal advice on the constitutionality of Bills and regulations is 
protected by solicitor-client privilege, and that several other aspects of the evidence would 
likely be considered confidences of the Queen's Privy Council. Because subsection 30(1) 
ofthe Act prohibits my Office from requesting or considering information that is solicitor
client privileged or a confidence of the Queen's Privy Council, consideration would have to 
be given to the practicality of conducting an investigation in relation to these allegations. 
This consideration would raise the possible application of section 24(1 )(f) of the Act in the 
event of a disclosure. 

In determining whether an investigation in regard to this subject-matter is likely, I find that 
there is a significant likelihood that your disclosure would not lead to an investigation, either 
for want of specificity, or pursuant to paragraphs 24(1 )(e) and (f) of the Act. Based on the 
information provided, I cannot conclude that your disclosure would "likely" lead to an 
investigation, as required by the second part of the test under subsection 25.1 (3) of the Act. 

I thank you for bringing this matter to my attention and I regret not being able to give you a 
more favourable response. Should you haite any questions about this decision, please do 
not hesitate to call Mr. Brian Radford, Senior Counsel, at 613-946-2141. 

Sincerely, 

~\)4 
Mario Dion · .... 

Commissioner 
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No. l05 

JOURNALS 

OF THE 

HOUSE OF COMMONS 

OF CANADA 

OTTAWA, MONDAY, APRIL 7, 1975 

2.00 o'dock p.m. 

PRAYERS 

STATEMENT BY MR. SPEAKER 

MR. SPEAKER: May I suggest to the House that the pro
posed change in providing for the daily presentation of 
replies to questions on the Ol·der Paper will entail an 
alteration in the printing of the Order Paper. 

Presently, notice of questions as received are printed 
daily on the Notice Paper of the Orders of the Day and a 
consolidation of all que:;tions has been printed on Mon
days with a Esting of question numbers on Wednesdays. 

In order to cui down or eliminate what may be con
sldered <IS superfluous printing, I suggest that in future 
the notice of written questions be printed daily, as re
ceived and that the consolidated notice of written ques
tions be printed but once a week-that is to say on Mon
days only. 

Is that agreed? Agreed. 

Mr. Lang, a Member of the Queen's Pr(vy Council, laid 
npon the Tal.Jlu,-Coples of Opinion pursuant. to Section 3 
of the Canadi~m Bill of Rights with reference to Bill S~lO, 
An Act to arm:nd tnc Ji'~cds Act. i English and French).- -
Sessional Paper No. 301-7113. 

Mr. Gille~pie, a Member of the Queen's Privy Council, 
laid upon the Table,~Report entitled "Private and Public 
Investment in Canada~Outlook Hl75". (English and 
French) .-Sessional Paper No. 301-1/213. 

Purstlant tu Standing Order 39(4), the following fow· 
Questiuns were made Order.<: of the House for Returns; 

No. 84----Mr. Fortin 
'What were the expenses or contributions made by any 

federal department for the Toronto and Vancouver Exhi
bitions. each year since 1969'!-Se:;sional Paper No. 301-
2/84. 

No. 724----t'l-1r. MarshaLL 

L What interest does the government have in the prop
erty located in Western Newfoundland known as Pinetree 
Radar Site, which was left by the American Government 
aLter the phase-out of the Ernest Harmon Air Force Base? 

2. What is the nature of the interest, if any, of (a) the 
Dt.!partm2nt of National Defence (b) the Department of 
Transport {c) Tcleo:at Canada (d) RC:MP (e) the Depart
ment of Public Works in acquiring property at the 
location? 



No ___ ..._ 
REPORT TO THE HOUSE OF COMMONS 

BY THE MINISTER OF JUSTICE 
PURSUANT TO SECTION 3 OF THE 

CANADIAN BILL OF RIGHTS 

:3ot - 7-/1'3 

PursUant to section 3 of the Canadian Bill 
of Rights, I hereby report to the House of Commons 
that, having examined the provisions of Bill S-10, 
An Act to Amend t'he Feeds Act, as passed by the 
Senate on Thursday, March 6, 1975 and as read a 
first time in the House of Commons on March 10, 
1975, I am of the opinion that subsection 10(1.2), 
as set out in clause 3 of the said Bill, is incon
sistent with the purposes and provisions of the 
Canadian· Bill of ·Rights, in the following respect: 

Properly construed and applied, the 
said subsection 10(1.2) could deprive 
persons of the right to a fair hearing 
in accordance with the principles of 
fundamental justice for the determination 
of their rights and obligations, .in that 
a conviction recorded against a corpora
tion, in proceedings against the cOrpora
tion to which the chief executive officer 
of the corporation was not a party, would 
cause the chief executive officer to be 
presumed by law to be guilty of the offence 
of which the corporation was convicted, 
although the conviction recorded against 
the corporation could not subsequently be 
questioned by the chief executive officer 
in proceedings that would lead to his own 
conviction if he were unable to establish 
that the act giving rise to the offence 
was committed without his knowledge or 
consent and that he exerCised all due 
diligence to prevent its commission. 

All of which is respectfully submitted. 

tt>~r 
l~'linister of Justice. 

/ 
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THE IMPACT OF THE CHARTER ON 
TI-IE PUBLIC POLICY PROCESS AND 

THE DEPARTMENT OF JUSTICE'9 

BY MARY DAWSON. 

I. INTRODUCTION 

[n the ten years since' the proclamation of lhc Crmadian Charter 
of Rights and Frecdorns1 ' governments at all lcve!s h;wc f:JCcd a rcriod of 
rapid change. Not only has the Charter rtsultcd in changes to numy laws, 
it has also changed the way g9vcrnmCnts openlte and introduced a 
substantial clement of uncertainty in the operation or government 
pmgrammes .. This paper will discuss the impact of the Charter on the 
public policy process from the perspective of the federal Department of 
Justice. In particular, it will look at the changing role of the Department 
of Justice in the policy-development process. It will also touch briefly on 
some of the substantive legal issues at the forefront of public policy 
decision making with which we continue to grapple. 

U. POLICY DEVELOPMENT AND THE CHARTER 

It has taken considerable effort for policy planners in the federal 
government to come to grips with the Charter. Equally, there has been a 
"working-irr" period for the Department of Justice. 

In the begi,nning, the Charter presented a host of value-laden 
policy issues. The lack of certainty about how provisiorrs of the Charter 

©Copyright, 1992, Mr~ry Dawson, .l apprcciatc tl~c assistance of the Puhlic Law $ector of tho 
Department of Justice, parlicutarly the 1lum:tn Rights L.-iw Section. 

• Associate Deputy Minister (l'ublic Law), Department or Justi...:e, Cuwd:J. 

ll';ut I of the Comlilulioll Act, !982, being Schedule IJ. to the Carwda Act 19HZ (U.K.), 19M2, c. 
11 [hcrds1aft.:r Cll<lllt'r]. 

.:~, 
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applied Ill particl1h1r ca~il'S Jlladt: !host: wl111 h;rd to rely on thL: 
Lkparlrn<;nl's advice sonH.::what uncomfort;rhlc. No! surpEi~;ing!y, policy 
planner:;, who inili:llly l:lCkL'd ralllili;rl'ily ;uJll com for [ with I he C'lwr!l!/~ 
rc;;islcd seeking legal ;Hlviu:.; then: was even n bureaucratic tendency to 
wish the Charter away. 

LK-k of ccr(t.~inty regarding I he (.'horla'o;. ;rpplicalion prc;scntcd 
the Department of Justice with serious challenges. Providing k:gal 
advice to guidt; policy dcvc:lopmcnt in such an environment •,va:; 
frcqu~.;nlly difficult. lniti:llly, the Department [ound itself in a re~ctivc 
mode as Clwrta ch:1\lcnges were fikd and court decisions released. The 
government's policy agenda was often driven by specific cases. A scrjcs 
of signifkanl Charter cases, such as Singh v. fvlinister of Employment and 
lnunit,'Tation2 and 1?. v . . \'chaclue,;3 emphasized the serious burden on the 
govcrnment.'1 

Th~ Department's initial experiences se1Vt.al as a Catalyst for 
some serious thinking about the handling of C!tarla issue~. It had tore
examine its role as lcgat adviser to the government and had to reassess 
when and how to provide legal advice. Similarly. other government 
dcpartmcnls and agencit:s had to reflect upon hcw.r legal issues, 
particularly Churla issues, should be addressed in the policy-
development prucc.ss. · 

T'hc rc.suit w:-~s a g1owing recognition that the Dcpartmenl of 
Justice would op!."T<~tt::- more !ike a central agency of government, such as 
the Privy Council Office or Treasury Board. AI the same time, the 
Depalltncnl was moving toward what it calls "m<llwgcment of the law." 
;jManagemcnt of the law" represents the Department's cffnrls, in all 
areas of law, including the Charter, to be proactive, to ~lay on top of legal 
trends, and to provide legal services that enable the govcm111~nl to deal 
with legal issues in an orderly and organized way. 

Outside the Department of Justice, other dcrartments have 
recognized the need to ensure that Llwrtcr considerations are integrated 
inlo lilt.: pnlicy-dl:\•elopmcnl process. Thc DqHII)' Minister of Justice 
h11s urged goVCIIUHCll! dcp:nlmt:-ut:-; to consult lht·ir legal advisers dUI ing 
the early slagcs of policy development so that kg:1l issues, especially 

2j19HS) 1 S.C:.R 177 l,hcreinaflt:l Singh J. 

3 (1992), OJ D.LR. (·l!ll)! (S.C.C.) !hcrcinaflcJ Schachlcr] 

1 Sec ]'art lV below fo1 ;, di~cus~inn of this i;suc. 
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L'ilurrer issues, arc identified and analyzed hdmc policy options arc 
fi.xcd. The Department has dcvutcd considcr:thk cffun to deciding on 
the most appropriate and consistent means by which to provide advice to 
policy makers most in need of it. 

In 1991, the Clerk of the Privy Council, at !he request of the 
Department of Justice, wrote to all deputy ministers outlining steps to 
ensure that Chmter issues were identified and assessed before new policy 
proposals were considcn:d by Cabinet. He specifically asked them to 
involve their legal advh:ers early in the rolicy-dcvclopmenl process so 
that a Charter analysis could be reflected in the Cabinet document. The 
analysis h(ld to include an 3SSCSSI11Gill Of th(; risk of SUCCL:S~;ful challenge 
in the courts, the impacl of an adverse decision, and po~;~;iblc litig:nion 
costs. 

Jus lice lawyers in the departmental legal service units arc the 
first to be involved in the identification of Charter issues during the 
polit:y-rlcv<:lopment process. However, the Department bas devoted 
considerable attention to edta;ating policy rnanagcrs in the various 

'dcpnrlmcnts 01\ lhe kinds or issues lhat raise Charter COIJCCrllS. Policy 
planners are often aware thal they must seck legal advice from JtJslicc's 
rkpartmcntallegal officers, their pnint or first contact. 

The Dcparllllcnl o( Justice has made efforts lo assist the 
frontline Justice lawyers to develop Charter issues and define them to 
their clie.nts. As one of its initial responses to the Charter, the 
Department established the Human Rights Law Section in the Public 
Law Sector. There arc more than twenty lawyers in tf)is section whose 
duties include research, policy work, and offering advice and litigation 
support in mntlc.rs relating to the Clwrtc:r and other human rights 
~talulOIY instruments. The r-Iuman Righl!:i Lmv section, which SCJVCS as a 
centre. of C/wrtacxpertise for Justice lawyers nnd tllt:ir clients, provides 
legal support to the Dcpartrnc:nt's frontline lawyers. 

[n addition to the general duty of the Minister of Justice 
Atlorney General to provide legal advice lo gove.rnJJJellt dc.parlmcnts, 
the Minister has certain obligations umkr the. Ut'{)(/tlnJcnt o[Juslice Act5 

and the Stalr<IOIY Instruments Act. 6 Amended in 1985 by the Statule Law 

5 R.S.C. 1985, c. J-2. 

6 R.S.C. 1985, "· 5·22. 
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(Canadian Clturh~r of Uights and Fn·~-·doms) Alllcnr/mt:nt ,•id. 1 lhcsc 
statutes reqtlin; the tv1inister In c:-:;nninc ;dl gnvernn11.:nl hills inl!tHiun:d 
in the I rouse nf ( :ommons, :ts well <J!; 1111 1st rcgul:ttions, for consiSkiJC}' 

with the Charter, ;1nd io repnrl any inconsistency to t!lt..: lltn1sc. The 
Minister h;ts nnt had 10 make..: s11ch a report to tile I louse or Common:; 
but the very existence of these ohlig:1tions has ncatt.:d a vc1y powcrf11! 
chc.ck on the policy process. The Minister's obligntiou cannot In: 

iguorcd either by Justice. lav.:yc:rs ur by t!vdr r.:!icn!s •Nhtn they un; 
;~ssc~;s[ng proposed legislation and regulations for cnnsistt.:ncy with tile 
Chmkr. 

In a:-;~-;j;.;ling !he Minish'! '.Vifll her nhlig:!linns, Jw;lko· l.tW}'l'!:> 

mw;l l':\1\.·fuily considu th1.: 1.:xisting case law IJ!l(h:! tln: Cftartt~r. th~· 

pnlicy J::limnk for the propw;(~d bw, ;md whal~''''--:l n•hknce f!J~~"lt: is Io 
~;oppwl t1H: m:cd fo1 the law. 'I'hcy ar'"· 11tH c~tK·-ct.,:d lo give lhci1 
approval to some aspect of jHopn.s~d lcgislntinu nr rtgulaliuns because it 
might .stand up on the uarrowcst rending of lhe Charla. f'·1m c:mlhcy kt 
what they pcH:civ~ to ht important sucial 'and ,,.;ronomic 1_t,oab 0\1~rcoml~ 

thdr .S\:nse of what is acceptabk under the Charter, They have .a 
1csponslhility to cousidc1 the tWt:rall puhlit: intcr·est ju tlu: kgis!atinn nr 
r-egui;Hirms. and must uol rabe urmt:cess:lly nhsl:u.:lcs to tht; adticv"~muli 
of impmtant policy goals. fu this vci11, !lu:y mu;;l ah:n be cut.·ful nnl tu 
pa!ldCJ to a p;n·1icular 1:roup's inh•n,·~;ts al ilw coo.;l 11fi!t1_' •.-.,_·~·r:d! puHk 
inh:H::.;L 

Tht· dct:ision by Ju:-;1i(T counsd \\'lwliH'J lo J:1kc tht: pt):;ilioa thai 
a prnpo;;rd l:tw i~~ iucnnsish.:nt wiih :the Chill'b'r i:; unt an l'<l:;y one. 
< :twrackrizinr, tht· is.<;ut:s and thus determining which side of the prism 
to look through is often the rnnsf difficult p:irt of the pn.h:c:~:..;. T'lw 
Juslict: lawyer will cou;.;id~.-..r whc-tJw1 !hen: an.: g~md argument-> th:ll m:iy 
he advanced fiJI the Clwrtt:r validil)' of the pror>t.E:cd !;:w ami th~n HHJSi 

predict the prob:Jble uulcomc or a {,'lwrter challenge. The tkt,rt..T 1lf ri:~k 
th;;t \'-:ill compel the ~uivi•:r th:~l a prnpo;-;~_.~d bw i~ incon~~iSkllt wilh !he 
Charla is diffit...'ttll to t.Jllantify. Nt:v{:rthek,z.;s, Justirr. bwyer:~ h:1vt: to he 
(ll'l'jl<l!nJ to g,i\'C a r1a1tk :llld realistic as~-;e;;S!llcllt ~llld to ~t:1h~ when a 
p1opo~.ul law i~ not likely 1o h(: :tcccptahlc. 

There ;1n: lHJ set plOCt~durc.s IP clctc.rnJirw how ( "hflltl.,- is.•:ues an· 
n:sn!vcd. Pari of the ndL' or thL' kg:d adviSt.'l in tht: pu!icy (kvc!opuwn! 
JWOL't~ss i:; lu ~.;nsurr..: lhat they an· 1-....:solved. Thl'IL' ;ne :1 numhc1 of way:; 

7 R.S.C. \(JR:\, t: 31(\~1 Supp.). 
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in which this can be accomplished. For the rno.,t part, serious Charier 
issues are resolved by officials b~fore policy proposals are submitted to 
Cabinet. Usually this occurs either informally in meetings between 
officials, or a[tcr the department developing the policy receives a legal 
opinion. If a C/wrlt:r issue is not resolved earlier, the Minister of Justice 
may be invited to cxprc~s hr:r views to the o1ppropriate Cabinet 
commillec. 

The Charier has involved the Department of Justice in the policy
development process of its client departments to an extent that would 
previously have been considered unnecessary nnd inapproprialc. This 
has been dirricult both for the O~;partment's lawyers and clicuts. 
Lawyers arc more used to rroviding legal advice than crealing new 
policy options. Clients quite narurnlly rear thntlawycrs, under the guise 
or offering legal advice, will either divert them from their objc:c:livcs or 
take over some of their responsibilities for polic-y development. 

Justice lawyers' involvement in policy forn1ation has given rise to 
new responsibilities [or them. They must determine how best to t,oive 
effective legal advice at the early stages of policy development, when 
policy· proposals, with a number or options under consideration, are 

. likely to be very vague. Clients look to the Department of Justice for a 
broad-based approach to Charier problems. Working in _the policy
formation process can be time consuming and very frustrating for 
lawyers used to working within well developed policy schemes. 

As outlined above; the Charier has af[ccled lhc devdopmcnt of 
policy options. Legal considerations have become as important as fiscal 
considerations for policy development. It is becoming clear now that the 
legal adviser is an important member or the policy-development team 
and that Charier implications of policy options need to be considered at 
an early stage. Clearly the Charier does fm'eclose certain options to 
governments. ln many instances, though, the law may not be clear 
enough to require an automatic rejection of policy options. Or, the facts 
and evidence that support a justification under section 1 of lhe Charier 
may not be sufficiently well developed or identified lo permit policy 
options to be decided. The legal adviser has a role in helping the client 
understand the requirements of the Cfwrter as it applies ton particular 
case. 

The Charier has been a very significant consideration in policy 
development in the areas dealing with soda! hcneflls, criminal law, and 
refugee determination. The dirficully [or lawyers is that in all of these 
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areas, social and ecOnomic policy considerations play a vc1y important 
role in legal analysis. Lawyers, therefore, have had to work closely with 
experts in these fields to develop with them an understanding of the 
effects of and justifications for vmious policy options. 

III. CHARTER LITIGATION 

Despite its efforts to scrutinize legal issues at the policy
clcwlopment stage, the Dcpnrlmcrrt of Justice has found and will 
continue to find itself irr court, as individuals arrd groups take differcnt 
views of the C/zanm's corrsistcrrcy with the policies and practices of the 
government. Here, too, the Dcpartmcrrt is workirrg diligently to ensure 
lhat it articulates a coherent undcrst;Jnding of the Chartt~r, one thall:1kcs 
inlo account broad public policy considerations. 

The Department of Justice has a well developed internal process 
for the consideration of legal issues. It is not a rigid system, but a fairly 
flexible m1d diversified one, with n\c.chaniS.!llS (or resolving difficult and 
importantlcg•il qttcslions. These mechanisms include the Department's 
II Ligation and c;Jwrter committees. These committees are composed of 
senior lawyers who review Charter litigation and the arguments lo he 
made on behalf of the Attorney GcrlCral of Canada. 

To Cllhancc. ils capacity to manage Charter litigation, the 
Department has also taken .steps to ensure that its members arc: better 
informed about Charter cases. It now consulls much more widely within 
government before making decisions. Frequently, departments other 
than the one responsible for lhe challenged legislation are interested in 
the litigation and the position that will be advanced before the courL~. 

There is a tendency on the pari of officials to want to defend 
legislation that is attacked under the Charter. r..:Iowcvcr, proper 
"management of the law" requires officials to scrutinize carefully the 
legislation nnd the government's position in the litig:rlion, taking into 
account recent developments in the fast-paced world of Charter law. 
The government is prepared lo recognize that legisl:HiDn mny not pnss 
Charter muster. For example, before the last federal elections, the 
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government conceded that denying judgcs11 or persons with disabilities9 
the right to vote was a violation of the Charter. 

fV. INTERPRETlNGTHE CHARTER 

The Charter is still in the early stages of interpretation. Part of 
the difficulty for legal advisers in the policy-development process is that 
they must frequently give advice within the narrow context of a single 
legal decision. Broad approaches to Charter rights for usc in policy 
development arc· difficult to develop because of a Jack of jurispmdence 
interpreting many of the Charter provisions. 

Within the government there is growing appreciation that one 
cannot wait for a court decision in order to resolve Charter problems. 
An area of particular concern pertains to benefit programmes, which 
have been challenged in a wide range of cases in the courts throughout 
Canada. After Schachter, the difficulties in attempting to develop a 
policy immediately after the child-care provisions of the Unemployment 
Insurance Act1 0 had been fouud to be inconsistent with the Charter 
became apparent. The pressure (Jn the federal government not to take 
anything away from any of the parties wh<;> had benefitted from the 
decision of the trial division of the Federal Court in Schachterll tended 
to constrain the government's policy options. 

One of the criticisms most frequently made within government 
pertains to the cost of ensuring that Jaws and government programmes 
arc consistent with the Charter. An example frequently cited to illustrate 
the cost of ensuring Charter consistency is the hundreds of millions of 
dollars spent io revamp Canada's refugee determination system after 
Singh.Jl Costs are a factor in uctermining how !t1e government should 

8 Muldoon v. Canoda, [1988) 3 F. C. 628 (T.D.). 
9 Canadlan Disubifity Rights Council v. Ca11ad1J, [1988] J F.<;:. 622 (T.D.). 

10 S.C. 1970-71~72, c. 48. 

ll It wns held ul lrh1l lbat the d(stiuction bclwccn natural r~mJ :u.l(lptivc pnn:nts U11dur the 

U11.:mploymo!fll In.~o'umm:~: ..lei, ibid,, W<IS disci imin<~loly, con!~<ny to section 15( 1) of the CIJ11rtcr. 
Stmy~r J, considercLI that I he app1opriule remedy wml nol to strike duwn the otdnptivc parents' 
benefits but to extend 1\H~U\ tD lhr; n;Uur:tl parent.~ {f 19/!Bj J f. C. '515 (T.D,)), 

IZ [n Si11gh, supra 11nt1~ 2, it was held that a refugee claimant was entitled loan oral hearing for 
the O.etern1inatiun of refug_cc status. 
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comply with Charter rights. T'hc Supreme Court of Canada has 
recognized in such cases as Irwin Toy Ltd. v. A.G. Quebecll that 
governments must oflen allocate scarce resources among imponant 
social goals, a factor Lo be considered when the court measures snciiJl 
legislation against Charter standards and considers the issue or 
justification under section l. 

A number of recent cases have raised questions about the 
government's capacity to target social benefits to certain groups. In 
Schachter, 14 the government did not appeal the trial judge's finding that 
the denial of unemployment insurance benefits to natural fathers was a 
violation of the Charier. The question that the government raised in the 
Supreme Court of Canada involved the interrelationship between the 
courts nnd Parliament in solving equality problems. In the same cnsc, 
the Federal Court altcmptcd to resolve the probkm by extending the 
adoptive parents' benefits to biological parents. This was not the only 
way to solve the problem. In fact, Parli<lli!.9J1l had adopted a less costly 
way in the meantimeJ5 This case squarely ndscd the question of the 
government's capacity to allocate scarce resources among various 
groups. 

Given the limited resources available, the federal government is 
naturally concerned about its capncily to solve social problems in a 
manner I hat is compatible with CharLet requirements. ll is particularly 
wary of providing social benefits in circumsli.lllCCS where. ilcc:aus~ ur 
suhsecqucnt Charter decisions, its liabilities may turn out lo be greater 
than anticiprllcd. 

Thc~c are some of the issues with which the Department or 
Justice is wrestling and on which we provide some assistance to the 
courts in dt!veloping our underslanding of the Charter. Al their core are 
fundamental questions about Parliament's responsibility for developing 
and giving expression to public policy, the role of tile courts under the 
Cilarler, and the scope of the C/urrleritself. 

JJ (l'J89]1 S.C. H. 927 <1l 990. Sec :~bl) Mc:Ki11ncy v. U1ril·m·ity o{G•·tdpfr, [1990]3 S.C.R. 229 at 
286 and Stoflinan v. VtrncouverGenaai 1/o.~pita/, {1990]3 S.C.R. 1\HJ :u527. 

14 Supra note. 3. 

15 Sec the Ur!Cmplo}oment Insurance Act, R.S.C. 1985, c. U-1, s. 20; S.C. !990, c. 40, s. 14. 
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V. CONCLUSION 

The Charter has pulled the Department of Justice into the 
mainstream of decision making in government and has posed major 
challenges for the Department. 

These challenges include the reorganization of the Department's 
legal services so that Clwrlt!r issues arc adequately considered at nil 
stages of the policy-dcvelopmcnl process. Justice l:J.wycrs must be 
prepared to provide sufficient information on the requirements of the 
C/wrtu. However, the impact of the Charter has meant that the 
responsibilities of Justice lawyers cannot ent! there. Often, Justice 
lawyers have to go funhcr to deal with complex and difficult policy 
issues; they have to assist other departments in identifying their options 
for resolving Charter issues. . 

The Charier has had u salutary effect on the policy-development 
process. Ccrt;-1inly, il has complicated the responsibilities of Lhc policy 
planner. 1-Iowcvcr, the need lo identify evidence, rationales, and 
alternatives, when assessing policies for Charter purposes, has enhanced 
the rationality of the polky-development process. · 
. As time goes on, Charier assessment is expected to become even 
more thoroughly integrated into the policy-development process. As the 
Charter ·evolves, it is ;~nticipated that the government will gel better at 
finding its way through: Charier issues on the ro.ad to achieving important 
public policy goals. 
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IMPACT OF THE CHARTER ON THE 
PUBLIC POLICY PROCESS: A 

SYMPOSIUM 

PREFACE 

The papers in this symposium were first prepared as 
contributions to a collaborative research project, which was designed to 
assess the extent tn which gOvernment policy making has been affected 
over the last Len ye.~ns by the enactment of the Chal'fer. The papers were I 
first presctllcd at a conference on the Charter of liig!tt.\' held at York 
University in November 1991. The participants at the conference 
included representatives from government, practising lawyers, scholars~ 
representatives of interest groups, and journalists. The conference was 
jointly sponsored by the York University Centre for Public Law ·and 
Public Policy and the Osgoode Hall Law Journal.l 

The existing scholarshir and analysis of the impact of the Cftarter 
has tended to focus on the results in individunl cases or groups of cascs

1 

and the reasoning employed by judges in those cases. This focus on the 
work of courts provides only a partial and incomplete view of the impact 
that the Charter has had on the operations of government. The focus or 
the papers in this symposium is on the way that the Charter has a[(ccted 
the ongoing policy process within government, as well as the 
administration and enforcement of laws following their enactment. 

The introductory paper by Patrick Monahan and Marie 
Finkelstein provides an overview of the major conclusions 1 which 
emerged from the papers and the discussions at the conference. The 
second paper examines the effect of the Charter on law enforcement and 
admini.slration. The symposium then includ~s two sets of papers 
organized as round-table discussions. The first set is written by current 

I The Journal symposium contains oniy a ~election a( pupcrs presented at the conference, 
which hav<: been revised for publication in the JouuJ<~I. A ~::omplctc ~.ct o( oliginal confcH:ucc 
papers. i~ fnrlhcoming iu 1'. Mnnahau & M. Finkc\stcin, cds., 'n1c lmpacl of lh4~ CJwrtt·nm t!tl! Public 
Policy f'mcr:.tx (North York, On!.: York Univcrsily Ccnln.: for Puhlit Luw 11nJ Puhlk l'lllky, 1993). 
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or former policy makers within govL:rnmenl, who reflect on the way in 
which the Cht/rler has affected government policy making on a day-to
day basis. The second group of papers provides a perspective from 
commentators outside government and explores the impact of the 
Charier on Canadian political culture. 

The overall direction of the research project was the 
responsibility or Marie Finkelstein. Peter H.ussdl of the Department of 
Political Science at the University of Toronto .provided very helpful 
advice and encouragement throughout the project. The November 1991 
conference was coordinated by Chad Hutchinson. Denise Boissoneau; 
the Administrative Assistant of the York University Centre for Public 
Law and Public Policy, orgapizcd apd managed the Conference and 
ensured that it was a success. 

-The Board of Editors 
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[Text] 
genenll. permitted the <ll..lmission of evitlcnce in cuun reg:~rd
less of how it was ublained. · 

Things are different r10w. Section 14 of the Chouter pmvid<.'S 
a scope for courts to <.:onsider remedies for improper pu\ice 
behaviour, induUing the Cltdusion of evidence for Charter 
breaches. We think it is time to allow the Charter to do its work 
in this matter lil1d to delerminc questioos nf mlmissibility if 
roised in accordance with Charter jurisprudence, which permits 
a balancing of tJte inle:rest involvet.l rather than a rigid tule. 
This may result in fewer instances uf cviJcnce being excluded. 
However, rath~r than being a criticism or this bill, I •;ee th:u ns 
a plus. Truth is an objtc:t.ive tlult should be sought in jmlicial 
proceedings, not ut :ill costs. lmt at h:ust so long as the 
administration or justice is not brought into disrepute. The 
Charter text balances these interests. The current 1•Jle in the 
Criminal Code is inflexible. 

Je n'entends pas m'rmardcr longucment sur Ia question Jes 
communications au moyen d'nppareils cellulaircs. Notre 
objectif est de corriger une \~cune en protCgi:!:mt les communi
cations faites a !'aide de moyens techniques qui l!voluent 
ropidement. Nous estimons, monsieur le prCsidcnl, que Ia 
technologic eiie·mCme pennettra bientOt (un l'e_~pi!-re en tout 
cas) d'6\iminer ce probli!:me. Les trarumissions num~riqu~s 
n!duiront 1:1. vuh1i!:r:.tbilite de ccs communic:~tions et Jes rendront 
probablement plus faciles ~encoder, 

Pour l'inst:lnt, ce que nous a.vons tent6 de faire. c'cst 
d'etablir 1.m juste equitibre entre le droit des uns de 
cummuniquer en toutc stcuritC et le droit des autres d'avoir 
ace~ aux andes. Les ronctiormaires me discnt que personne 
n'est entihement satisfait, d'aucuns trouvant que nous somrnes 
all!s trop loin, d'autres pas assbz. cc qui reprCsente souvcnt lc 
juste milieu. J'ai souvont Ie privil~ge de me nmouver dans cc 
genre de situation· Ill a\lec plusieurs de nus l~gislution.~. ~ur1out 
lorsque !'on touche t~ Code L:riminel oil !'on dolt tl1ujt•urs 
avancer a un rythme qui puisse corrcspondre unx intCri!ts 
g!Sntraux de Ia population. 

Je vous remercie de votre atlention er je suis tlisponih!e avec 
lcs gens autour de moi pour n!pondre a vas queSiions. 

Le prC::ddent: Mer~i. monsieur le ministre. Nons allons 
maintenant commencer Ia p~riode des questions. S6nateur 
Neiman. 

Senator Neiman: Mr. Chairman, thank you. 

tTraducrion1 
lite puisque \a common law, de far;on !¢fil'!:mle, pcrmeuait nux 
tribunaux d'admcure Jcs preuvcs qUelle que soit Ia far;on dont 
'.lUes avaientl!:te obtenues. 

Les ~.:hoses sont diff.!rcntes aujourd'hui. L'article 24 de Ia 
Chane donne aux tribunaux une certaine latitude en ce qui 
conc~ntc !es mcsures de r~parations possibles en cas de 
comportement blamable de Ia police, y compris l'inecev:J.bi!it~ 
Jcs preuves en cas de violation des dispositions de Ia Charte. 
Nous pensons qu'il ~st temps de lilisser Ia Charte s'appliquer 
en cclte matiere et de dgler lcs questions de recevabilitC, 
Jorsqu'elles !iont soule..,ees., canformement ll. Ia jurisprudence 
relative ll. Ia Charte, qui pennet un ~quilibre des int~Itts en 
cause plutO! que d'Ctablir une regie rigide. n est possible que 
lcs cas aU ,Jes preuves seraient jugCes irreccvnbles se fassent 
plus rures p:LC ~quent. Cependant, je vois !A un nvantage du 
projet de loi plutOt qu'un inconvenient. La viS rite est un objectif 
qu'il faut rcchercher d:lns Ia procCdurc judiciaire, pus a 
n'imparte quel prix, mais au mains dans Ia mesure a~ 
l'adminisuution de Ia justice ne tombe pas en discredit. Le 
tcxte de Ia Chane ebblit un equil:ibre entre ces interets, alors 
que Ia r~gle prevue actuellement dans le Code criminel est 
•.nfleXJble. 

I do not wish to spend any more time on this issue of 
cellular relephonc communications. Our objective is to remedy 
a .~hortcoming in protecting communic:Uion by rapidly evolv. 
ing technical devices. We feel, Mr. Chairman, that the 
technology itSelf will soon make it possible (or so we hope) to 
eliminate the problem. Digital transmissions will make these 
communications less vulnerable lU!d will probably make them 
easier to encrypt. 

For the time being, what we have aucmpted to do was to 
est:~.blish a f::dr balance between the rights of some to 
communicate· in security and the rights of others to have access 
10 the airwaves. My officials have told me that no one is 
•:ntirely satisfied: l;Ome people think we have gone too far. 
<~!hers find we have not gone far enough, and this often shows 
we have arrived at the middle ground. I have often been 
privileged ro lind myself in this type of situation with our 
!..:gislation. c::specially when we a dealing with the Criminal 
Code, where we must always make progress at a rate that 
corre£ponds to the g!..'lleral interestS- of Canadians . 

"fh.'Ulk you for your attention. I arul the people with me are 
now ready to answer your questions. 

The Chairman: Thank yuu, Mr. Blais, We will now start 
the question period. Senator Neimnn. 

Le st!nateur Neiman: Monsieur le pr~sident, je vous 
remereie. 



48;18 Legal and Constitutional Affairs 15·6-1993 

[Text] 

Mr. Minister, also, for those explanations that you have 
given us wilh respect lo Dill C·109. I do not have to tell you, as 
you emphasized yourself again, that a great part of this bill has 
to do with provisions regarding what are drafts. 

Mr. ~nister, we all know why we are here and r think: the 
most important part of this bill is t.® pw.isionstnat deals With 
W~lap ~gislation. Just befOJe l 11~ specific qutslioos, I wotUd 
like ypu to give U!;l a. little background about how this 
JegisUW:on iii deten:nin.ed in tlUs pa,rti.cuhl.f foon. l ~w it i~ llll 
done with your draftspeople m lhe J~J$(ke Depal:ln'lellt, but the 
law provides that you, as Mtnistet; have to cenify that, 'J'hQ 
Depmroem of Jt.JSttce Act says th~ the J\.finistcr shall examine 
evezy blll that is imroduced by a M"mister of the. Crown, and 
tlui,t und~ the l'(!!gulations of that act. the- Deputy Minister will 
provide a certificaie to that effect. 

Is Umt done without ex.c~on, WJd how do yo!l detennine 
that'llt W®ld be irnpossibldor you tQ exanUne-tntm alL I am 
not even sure- your D~puty Mini~ter could do such a thing. 
However, given that these bills, particularly in the Criminal 
Code, touch so directly and so frequently on Charter questions 
or protections, bow dO you detemli~ whiU you are going to 
proceed with, when you hear or at(} told of witnesses lhat say, 
"This is going to viola.tc the: Olarter; !his ls mother state t~t 
we are mal;ing. we should not be doing t.his"1ls there some 
kind of a balance th11t you teach in your dcpllttment. where 
you ny, "WeU.irt spite ofwhu all these WiJnesSes say. we.- are 
going to- go- ahead with this. and we think it, will be Charter 
approved." 

How do you make these decisions, because as you must 
know, there are several sections in here, thnt in spite of the 
good intentions - and I accept that unreservedly - must 
comply with the Charter. I :un very concerned about some of 
the sections in here. 

Mr. Blais: Mr. Chairman as Ministc:r of Juslic~ it is my 
respons:ibility til make sure aU legislation complies with the 
Chartey,_ It is easier w~n it is mY own legislation~ .M you 
know, if tbe.- cabinet brings. fonvard legislation, I ha-ve the 
responsibllity as the Queen's counsel tQ give advice and a 
cmificate about whether or not it complies with lhe Charter. 
Sometimes we have to eval~ a real assessmem.. If we go 
with !he- court. what are the chances we get to the Qkay with 
lhe Chartet? J"n a sense ~Me Cabinet bas a. right to say, "Well, 
we have the advice. tfwo ls a risk." pgssibly 20 per cent, 40 
per tent. The cablnet makes its ckcislon on thnt 

[Traduction] 

Monsieur le ministre., je vous remercie i!galement pour les 
explications que vous nous avez donni!es au sujet du projet de 
loi C·l09.Je n'ai pas besoin de_vous dire, puisque vous l'ayez 
soutigne vous·ml!me encore une fois, que ce projet de loi se 
compose en bonne partie de dispositions relatives ~ des 
mesures provisoires. 

Monsieur le ministre, nous savons tous pourquoi nous 
semmes ici, etje pCnse que les dispositions portant sur l'6coute 
etecttonique constituent Ia partie Ia plus importante du projet ~ 
de loi. Avant de vous poser des questions prt:cises. j'aimerais -lj 
que vous nous donniez une id6e de Ia fas:on dont ce projet de >·l 
Joi eo est arrivC h sa fonne actuelle, Je sais que ce sont vos ·t 
rt:decteurs, au minis~ de ]a Justiee, qui ont fait tout le travail, ~ 
mais Ia loi pltvoit que vous, en tant que ministre, dcvez donner 
votre autorisation. La Loi sur le minist~re de Ia Justice prtcise 
que le minislre doit examiner tout projet de toi d!pose par un 
minislre de la Couronne et que le sous.~ninistre doit 6tablir un 
certificat en ce sens en vertu des rCglements d'application de 'l 
cette loi. 

Est.ce que cela se fait sans exception, et comment 
proe:Cdez-vous? II vous est impossible d'exaffiiner tous les 
projets de loi.Je ne suis meme pas sOre que vutre sous.rninislte 
puisse le faire. Cependant, ttant donne que ccs projcts de loi, 
particuli~rement ceux qui portent sur le Code criminel, 
toucbcnt tres souvent directemant Jes questions relatives i. la 
Charte ou Jes protections qu'elle accordc, j'aimerais savoir 
comment vous d6tenninez Ia f~oo dont vous allez proc&!er, 
alors que des ~mains affinnent-11 vous ou A d'autres -que 
certaines dispositions violent Ia Charte, que nous sommes en 
train de changer Ia nature de notre :fuat et que nous ne devrions 
pas le faire. Essayez·vous d'Ctablir un certain 6quilibre dans 
votre ministete en dt!cidant, malgre ce qu'affirment tous les 
temoins, d'aller de !'avant parce que vous croyez que ce sera 
jugt! confonne a Ia Cbarte. 

Comment prenez-vous ccs dt!cisions? Comme vous le savez 
sllrement, il y a de nombreux: articles de ce projet de loi qui, 
maigre lcs meilleures intentions du monde - et je l'accepte 
sans reserve -, doivent Sire confonnes 11. Ia Charte. n y a 
certains articles qui me prfoccupent beaucoup. 

M. Birds: Monsieur le prtsident. a titre de ministre de la 
Justice, je suis responsable de veiller a ce que toutes nos lois 
respectem Ia Cbarte. C' est plus facile quand ce sont des lois 
qui viennent de moi. Comme vous lc savez_, si le Cabinet 
propose des lois, j'ai la responsabililt!. en tant que conseiller de 
Ia Reine, de donner mon avis et de certifier si leurs dispositions 
tespectent ou non la Charte. Parfois, nous devons effectuer une 
evaluation en bonne et due forme. Si ces lois sont contesl6es 
devant les tn"bunaux,. quelles .sonr nos chances qu'elles scient 
ju"g6es confonnes A Ia Charte'l En un sens, le Cabinet a le droit 
de dire, apres avoir obtenu mon avis. qu'il y a un risque, par 
exemple de 20 ou de 40 p. 100. Et il prend ensuile sa decision 
en consequence. 
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[Ten] 

Obviously, t wilt not table the bill, give it my perso-nal 
guarantee, if my own people are not .sadsfied wllh the Charter 
questions., because it is not anolher minisrer asking me that 
ldnd of a permission. A specia1ited unit of 2S tawyets, wotl.1ng 
at this specific point, dealing with all elements of the Chaaer, 
llssists me with the human rights and legal issues. Charter 
deciSions are moving very fllSt. YoU have Chattel" decisions 
made at different coons levels 01'1 il regulllr basis, 

In that spedfic case, I lim confident. r asked tny people to 
look imo this puticulat legiSlation. It is done regularly with 
otlrer legislation beCause of decl$1® of the court$ to which we 
nave to comply. We have to contetnplllle those changes and 
comply with lhe Charter. Ob'liously, we have to give police 
some tools, some means, of dealing with drug trafficking. 
Unfonunately those criminals are not putting their agreement 
in writing. 

People in the community have :l.~ked me regularly whether 
police are going to be given the Chaner-proof tools to fight 
crime. It was a question of confidence. Though there is no 
tOO-per·cent guarantee, I am reasonably sure this legislation is 
Charter-resistent. 

Senator Neiman: Starting with the Uefinition of a private 
communication; that section seemed unexceptionally avid, 
that you have to appraise it to make it more specific. I do not 
understand why you moved the definition of consent from the 
consent section of the Criminal Code, cancelled it there, and 
put it here, because this is under 183.1, added to the definition 
section. 

What was the purpose behind that? That, in it.wlf, is not a 
definite. Why did you not just add it 10 the definition section if 
you considered it a definition. It is not really that, it is an 
explanation of the powers, and to me it should have stayed 
where it w:u, Do you have an expl:mation? 

Fred Boblas-z, Counsel, Criminal Law Policy, Depart
ment or Justice: Certainly, Senator Neiman. I believe that 
you are referring to proposed Section 183.1. I think you 
understand that we are really not re-enacting' anything, it is 
re-positioning. 

Senntor Neimnm Exactly. I am asking why you did it, 
hecause it is not a definition. It is really powers under the 
consent section. I thought it more properly belonged where it 
was before, if you were going to leave it and have it in there 
at all. 

[Tmducrion] 

II est ~vident que je ne vais pas dl!poser un projel de loi, et 
lui donner mon assentimem personnel, si mc.s proprc.s 
fonctionnaires ne sont pas satisfaits des aspects relatifs i\ Ia 
Charte, parce qu'il ne s'agit pas alors d'un autre rrUnistre qui 
me dem:mde ce genre de permission. Nous avons un service 
s~cialis<! compos6 de 25 nvocats, qui travaiJlcnt a ce cOte de 
In question, qui l!tudient tous les Cl~ments de Ia Charte, et qui 
me eonseillent sur les questions relatives aux droits de Ia 
personne et les autres questions juridiqucs. l...es dl!cisions sur Ia 
Charte vont tr~s vite. II y a Ues tribunaux de diftcrents niveaux 
qui en prennent rCgulimment. 

Dans cc cas-ci. je suis confiant. J'ai demand~ i\ mes gens 
d'l!tudier le projet de loi sous cet angle, Cela se fait 
rCgu\i~rement dans \c. cas des autrcs lois a cause des dl!cisions 
des tribunaux nuxquellcs nous devons nous plier. Nous devons 
examiner ces changements et respecter Ia Charte. n est 6vident 
que nous devons donner a Ia police des outils, des moyens de 
Iutter centre le lrafic des stupCfiants. Ma:Jheureusement, ces 
crimine\s ne nous donnent pas leur accord par .:!crit. 

Les gens, dans Ia population, me demandent rCgulihemcnt si 
Ia police po= disposer d'oulils it t•o:preuve de la Chane pour 
Imler centre le crime. C'est une question de con!iance. MCme 
s'il M peut pas y avoir de garamie a 100 pour cent, je suis ?t 
pcu pres c~nai.n que ce projet de loi !isistern a J'cxamen, en ce 
qui conceme sa conformitC a Ia r:harte. 

Le s~nateur Neiman: Commen"ons par Ia d~finition de 
!'expression .. communication priv~e,.; cet article est cxcepr.ion
ncl, en cc scns que vous avez dO reva\uer pour le pr~ciser, Je 
ne eomprends pas pourquoi vous avez d~p!acC Ia dl!finition do 
consemement qui se trouvait dans l':uticle du Code criminel 
sur Ia question, pourquoi vous l'ave1. abrogCe ll-bas et ajoub!c 
iei, puisqu'elle sc trouve a !'article 183.1, apr~s !'article 
comprenanl les d~finitions. 

Quel Ctait l'objectif de cc changement? Cc n'cst pas en soi 
une ~finition. Pourquoi ne pas avoir ajout~ cette precision tout 
simplement dans !'article comprenant Jes dCfinitions. si vcus 
jugiez que e'en itait une? Mais ce n'en est pas vraiment une; 
c'est une explication des pouvoirs eta mon avis, ce!a aurait d(l 

rester ell e"l!taiL Avcz-vous •Jne explication? 

M. Fred Bobiosz, conseiller juridique, Politlquc en 
matU·re de droll penal, droit penal, mlnist~re de Ia Justice: 
Certainement. senateur Neiman. Vous parlez, je pense, de 
!'article 183.1 propost. Vous comprenez bien que ce n'est pas 
vraiment un changemcnt, mais simph:mlmt'un dt!placement. 

Le sinnteur Neiman: Exactement. J' aimernis sa voir pour
quoi vous avez fait cela parce que ce n'est p:u une definition. 
C'est en rt'ia!it!E une dtfmition u~s pouvoirs pr6vus dans 
!'article portant sur \e eonscntement. n me semblait que cette 
disposition ttait plus a sa place auparnvant, si vous vouliez 
l'inclure d'une fa11on ou d'une autre dans \e projet de loi. 
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public interest with the concurrence of <tll parties. This is 
proposed legislation in the public interest to combat the scourge 
of organized crime and the drug~rclatcd dimensions inextricably 
bmmd up with it 

I hope that some of what I said today has helped you to better 
appreciate the bilL My coUeugucs here arc prepnred to clarify lhat 
which I left incoherent and to respond to any concerns, questions 
or comments you may have. 

Senator Milne: Mr. Minister. you said that you have compared 
this bill to legislation in other free and democnHic countries. 
Many of those other rree tmd democratic countries do not have a 
Charter of Rights ami Freedoms. Yoll may have noticed thal this 
place is a little more concerned with Charter freedoms and the 
constitutional rights of individuals tlmn is the other place. 

Under section 8 of the Charter, we are all protected from 
unrcnsonable search and seizure. Are you confident that reversing 
the onus onto an accused to pwve that an Hem is not the proceeds 
of crime wil! not be found to vio!~il-C section 8? 

Can it possibly be saved by section 1'! 

Mr. Cotler: I um glad you hl'oug-ht up that question, scnutor, 
for~~ number of reotsons. 

First. as I said. we looked at other jurisdictions, such as 
Australia, the U.K. and Ireland. [singled those out because they 
have reverse-onus provisions not unlike what we are proposing 
here. You made the import:mt point that we have (I Charter of 
Rights; other jurisdictions mny not. Therefore, we must hold 
ourselves to this standard of the Charter of Rights, not to the 
stundnrd of the common l.aw that will obtain in those 
jurisdictions. 

Our officials, !rom what l would oall a legal policy point of 
view. looked to see how these. measures w,Qrked .in other 
jurisdictions. They bad to see whether what we were proposing 
comported with the Charter-. I put the same questions to them as 
you have asked of me. r did that, first, to see .if there is a prima 
facie breacll of a Charter right - that is., section 8 with regard to 
search and seizure provisions - :and if there is, is it othenvise 
saved under the section 1, deruonstrob:Jc justificatory approach'! 
What other free and democratic societies do is not unrelated to 
sectjon 1, becatlSC t'hat section directs us to look at what those 
societies do. You are cot·rect in saying it is not enough to look at 
whHt other free and democratic societies do if it docs not comport 
with our protections under the Charter. 

I could best ask Mr. Cohen, who looked at these Charter 
provisions in that context, in particular at section 8. to respond. 

Stanley Cohen, Senior General Counsel, Human Right•;; Law 
Section, Department or Justice Canada: I should answer it pretty 
easily by suggesting thai. the emphasis in section 8 jurisp[udence 
hns been on the protection of privacy interests and not the 
prott.-ction of property interests per se. l do not want to leave that 
on my own shoulders. I would rather quote from one paragraph 

parfaitcmcnt comment nous pouvons lCgifCrer dans !'interet 
public avec !'accord de tous lcs p<trti.<>. Il vise n fairc obstacle au 
OCau du crime organise et aux activit6s liees U Ia drogue qui lui 
sont inextricablement liees. 

.J'espere que- CC qUe j'ai dil aujourd'huj V'OUS aide fl micm:. 
comprendte k projet de loi. Mes coUCgues ici sont prCts 3 clarifier 
te qui teste d'incoherent et :\ rCpondre l:\ toutes \'OS questions OU 

commentaircs. 

'Lc sCnatenr Milne ; Monsieur lc ministrc, vous dites que vous 
avez compar6 ce projet de loi aux mesures JCgislatives qui !!Xis tent 
dans d'autrcs pays fibres et dCmocratiques. La plupmt de ccs 
autres pays n'ont pas de chartc des droits et libertCs, Vous avcz 
peUl·t'::lre rcmarque que, comparativcment a !'autre endroit, on sc 
prCoccupc duvantagc ici des libertes prCvues pur Ia Chane ct des 
droits constitutionnels des individus. 

En vcrtu de rurticlc 8 de hl Chnrtc, nous sornmes tous proteges 
contre les fouilles et les saisics ubusivcs. Etes·vous ccnain que le 
fait d"imposcr lc nu·deau de la preuve a l'<:~ccuse, qui devm 
prouvcr qu'un bien n'est pas lc produit de lit criminalit6_, nc sera 
pas jugC contrairc ~\. l'articlc 8? 

Cettc disposition peut·ellc etre validCe par l'mticle premier'! 

M. Cotler : Jc me J.'6jouis que vou& posiez cette question, 
madame le senatcur, pour un certain nombre de raisons. 

Tout d'abord, comme je l"ai mentionnC, nous •woos examine 
d'autrcs pays, cmmne I'Australie, le Royaume~Uni el l"lrlandc. 
J'ui choisi ces pays parcc que leurs dispositions concernant lc 
renversement du f~udeau de Ia preuve sont scmblablcs a ccllcs que 
nous proposous ici. Vous faitcs valoir que nom avons une charte 
des droits et que d'autres pays n'en ont pas. Par consequent, nous 
devons nous ell tcnir ii Ia normc de la Charte des droits, et non a 
la norme de Ju common Jaw qui prCv<tul d~ms ccs pays. 

Nos functionnaires ont exnmin6 comment ces mesures 
s'appliquaient dans d'autres pays, du point de vue de ce que 
j'appellcrais unc politique juriclique. Ils devaicnt verifier si cc 
projct de loi Ctait conforme ala Chnrte. Je leur ai pose lcs memes 
questions que VOUS me posez. Jc i'ni fail lOUt d'abord pour verifier 
si, it premiere vue, on pottait attcinte it un droit C:tabli par Ia 
Charte - c'cst~U~dirc, !'article 8 concernant les fouilles et les 
saisies- et, Je cas CchC-ant, si celte mesure pouvait neanmoins etrc 
v~lidte par I' article premier. Ce que font d'autres socif:h~s libres et 
democratiques n'est pus salts lien avec l'articlc premier, puisque 
cet article nous amene a rcgardcr cc que font ces sociCtCs. Vous 
uvez raison de dire que ce n'est pas suflisant d'examincr cc que 
font d'autt·es societes librcs et d6mocratiques si cc n'cst pas 
conforme aux garantics prevucs par Ia Charte. 

Jc fcrais micux de demander <i M. Cohen de vou.~ rCpondrc. 
puisqu~na examine les dispositions de la Charte dans cc contexte_, 
en particulier rarticlc 8. 

Stanley Cohen, avocat g~neral pdnci1U111 Section des droits de la 
personne, ministCre de Ia Justice Canada : Je pourrais facilemcnt 
vous rCpondre en disaut que Ia jurisprudence concernant !'article 
8 met !'accent sur l.:1 protection de Ia vie pdvt!e ct non sur Ia 
protection des biens en soi. Jc ne veux pa5 assumer Ia 
responsabilitC de ccttc affirmation. Je vais plut6t lire un extrait 
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from ;1 decision by Mr. Justice McPherson, who is now on the
Ontario Court of Appeal. He was sitting in the Ontario Court 
General Divisi1..1n at the time. J.t is a case involving Unisharc 
[nvestments Limited in 1994. This is a forfeiture case involving 
selling flowers and a seizure without a permit. This kind of issue 
was raised. Regarding section 8, he said that: 

The case law establishes clearly that not ull things or 
property are protected by section 8 of the Charter. Rather, 
property Is protected under section 8 only if the seizure of 
the property intrudes inl·o or trample.<; the interests and 
values protected by section 8. In case after case, the 
Supreme Court has ~luted that section 8 protects the 
bodily integrity and privacy or people, not their property, 
unless the property being searched or seized relales directly 
to a privacy interest [f the Supreme Court of Cttnadtl had 
wanted to say that properly standing alone was protected by 
section 8 of the Charter, almost every case it has dealt \\'hh 
provided an opportunity to do ~o. 

We cmtld have 11 tong and e:<tensive discussion about whether 
section 8 jurisprudence has been modified since that time. 
Undoubtedly, Charter <~rguments can be formulated on 
section 8. r would not want to preset1t Lhis as saying that there 
is no concern over Chttrter matters. Rather1 we believe that there 
arc strong.. credible arguments that can be presented on section 8 
in defence- or this mensure. 

Senator Milne: Hus the Supreme Court spoken on this mattct1 

Mr. Cohen: You can go back to Hmrter P. Smrtham in the 
Supreme Court and e~aunine the opiuion of Mr. Justice Dickso11, 
us he then was. We find thal the empha~is in section 8, the core 
value being protected. is privacy, That is Mr. Justice McPherson's 
taking~otT point. 

Senator Baker: Jt is section 7, a.nd not section 8, fundamental 
justice. 

Senator Milne: They are- currying on fmm section 7 and 
fundamental justice. 

Mr. Cotler: Let me go back to n1y depleted intellectual capital 
from my professoriat days and try to recall some oft hat. I think it 
is relevant to the cluster of Charter issues that may arise. whether 
it is section 8 or section 7, u.nd its relatiotl;thip to section 1. We 
talk about the entire duster of legul rights in section 7 onwunl in 
the Charter. 

It was that duster of legal rights. that was looked at, To 
contextualize it fOr a moment, as Madam Justice Berth<l Wilson 
put it, iu Charter cases, if you want to npprcciate the 
constitutionality of any particular piece of legislation. you have 
to look at the context in which it was enacted. I can give you 
example after example thnt has certain fact patterns that become 
valid in the context in which I hat issue uri.scs. 

d'une decision du juge McPherson, alors juge de Ia Cour de 
I'Ontttrio (Division gCnerale). qui se trouve maintenant i Ia Cour 
d1appd de !'Ontario. II s'agit d'une affaire mettant en cause 
Unishare Investments Limited, en 1994. Dans cette affaire, des. 
fleurs etaient venducs et i1 y a eu confiscation et saisie sans pcrmis: 
Ce genre de questions a 6t6 soulcvt':. Concernant l'arricle 8, le juge 
a Ccrit ceci : 

La jurisprudence l!tablit que ce ne sont pas to us Ies objets ou 
biens qui sont proteges par l'nrtic\c 8 de Ia Charte. Plus 
prCcisCment; lcs biens sont proteges par !'article 8 
uniquement si leur saisie constitue une intrusion dans les 
droits ou lcs valem-s proteges par ['article 8 ou un 
emph!tement sur ces droits ou va.lcurs. Dans plusicurs 
affaires, la Cour supreme du Canada a shttn6 que \'article 
8 protege l'intCgritC physique et le droit A Ia vie privl:e de Ia 
personnc, et non leurs biens, a moins que les biens qui font 
rolljet' d'unc fouil\e OU d'unc saisie alent Ull rapport direct 
avec le droit a la v-ie Pl'ive. Si Ia Co-ur supreme avait voulu 
dire que le bien en tanl que lei etait protege par !'article 8, 
eHe aurait pu Ic faire parco que presque chaque affaire lui en 
donnail l'occttsion. 

Nous pourrions discutct· longttement a savoir s.i la 
jurisprudence concernant l1article 8 a change depuis ce temps. 11 
ne fait aucun doute que des: argument's fondCs sur l'articlc 8 
pourraient etre. pr6sentCs. Je ne veux paS que vous ayez 
!'impression que nous avons neglige. ccs aspects. Nous croyon:~ 
plut6t que des arguments solides et creclibles pcuvent s'appuyer 
sur I' article 8 pour dl:fcndre cow:: mesm·c. 

Le sfnateur Milne : La Cour supreme s'esh~lle prononcCc su.r 
cette question'? 

M. Cohen : Vous pouvez prendre Ia di:cision de lu Cour 
supreme dans )'affaire Hunwt c, Southam et examiner l'opiniotl 
cxprimC:e par le jugc Dickson, plus tard Juge ~n chef. En co qui 
concernc !'article 8", nous constatons que l'nccent Cst mis sur Ia vie 
privec, que c'est h\ Ia principalc vulcur t\ proLt!gcr. C'est sur <:.'C 

point que s'appuic le juge McPherson. 

Le sCnateur Baker: C'est I' article 1, et non rarticle 8, la justice 
fondamentale. 

Le sl:nnteur Milne : lis commeucent {1. I' article 7 eta la question 
de la justice fondamentalc et poursuivcnt ensuite. 

M. Cotler : Malgre mes tacult6s intellcctueUcs uffaiblics, 
j'almerais revenir a I'Cpoquc oil j'enseignais ct essnyer de me 
rappcler de certaines choscs. Je crois qu'on parlc de !'ensemble des 
dispositions de Ia Charte qui pcuvcnl 6trc soutevees. que cc soit 
('article 8 ou l';lrticlc 7. ct du lien avec !'article premil!lt. Nous 
parlons de !'ensemble des droitsjuridiqucs a partir de rarticle 7 de 
Ia Chane en montant. 

C"6tah l'cnsemble des droits jutidiques qui ont ete examines. 
Pour mettre cela en contexte, commc madame le juge Bertha 
Wilson l'a dit. dans lcs cuuses Hees a In Charte, si vous vo~dez 
evalucr !a constitulionmd.ite d'une loi quclconque, vous devez 
examiner le contexte dans lcquel cette loi a Ct6 promuJguec. Je 
peux vous donner de nombreux exemples oil certaines situations 
sont validees par le contexte. 
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If we look at the reverse-onus scheme in this particular bill, we 
have lo appr~ciute, from n coutextual point of view, tluit it is 
invokable only after conviction for u crinUnal organization 
offence or for certain :;~erious drug offences. Also. the reverse· 
onus scheme requires - <md this is ~he burden on the Crown for 
prosecutor.ial purposes - the Crown to satisfy an additional test 
in demonstrating that the offender engaged in a pattern of 
criminal activity for the purpose of receiving a material benefit or 
that the legitimate income of the offender cannot reasonably 
account for all of the offender's property. 

l apprccinte that if you look at lhe overall context of th_e 
Charter. the reverse-onus provision. if l can use another term, 
raises a prosumptlon of a prima facie breach of Charter rights. 
1l1e rcverse~onus provisions have been upheld by the couns~ 
including the Supreme Court of Canada. 1 refer you to the 
analysis of the Supreme Court in the R. v. While case 1998, 2 
S.C. R .. at page 3. 

1 will give you a quick summary of that case, which applies 
particularly to the understanding of context and purpose, unother 
principle that the court uses in interpretation and charter 
jurisprudence ulong with the contextual principle, the purpose 
tn·iuciplc and the comparative principle in JOok.ing nt other lrce 
and democratic societies and so on. The relevant factors thal the 
court enunciated in upholding provisions sucb tiS those that have 
been put before you include the import<mce of the objective of the 
legislation- that might be called the purposive principle 
intcrpl'etation - and its careful design. We go to the Oakes test 
and lhe rational connection between the objective of the 
lcgisltlliun and the means used to secure that objective and 
whether the results are impaired as minimally ns possible. With 
rc5pc<:l to these Charter interpretive principles - the contextual 
principle, the purposive prindpte, the ratjonal connection and the 
mininlal impainnent principle in the Oakes case - the Supreme 
Court's analysis ht R. v. WIIUe goes into that. 

Their particulllr application to this bill - what thq court 
directs us in Wltbe and in all other cases on the- Charter to look 
at -- is lied s_pccificully to lhe importunt objective or fighting 
organized crime and e!TecUvely depriving It of the financial gain 
tlHH is its main motivating force. 

I would expect that the court would look at the genre of 
crimimll activity that we arc st.-eking to combut here and will 
appreciate not only that we are dealing with criminal 
orgnnizutions tmd that the bill is targeted specifically to those 
organizations. but that we cannot necessarily get at the iU-gotten 
proce<..-"<.ts of crime without this kind of legislation. 

The Purposive nature of the legislation would be appreciated 
by the court in the context of what organized crime engage.~ in. I 
think that the couJ't would then ask the following: Is there a 
rational connection between the particular offences that are 
eligible for the ~tpplication of the reversal of the onus and the 
reversal of the onus itself, the rational means test'! Tnhercnt in the 

Si nous regardons lo regime ftabli par C(: projet de !oi qui 
permet d'inverser le fardeau de Ia preuve, nons devons 
comprendre. d'un point de vue contextuel, qu'il peut etre 
invoque seu!ement apn1:s qu'il y u eu declaration de cul.pabilite 
l'elativement a unc infraction d'organisation . criminelle ou 
certaines infractions graves lifes a ta drogue. 'Par aiUem·s, ce 
regime cx.ige- ct c'cst le fardeau que doit assumer le ministCre 
public a des fins de poursuite- que le minlstere public dernont.re 
que lc contrevenant Ctait engage dans des aclivites criminelles 
repetees dans le but d'cn retirer un avantage materiel ou que le 
revenu legitime du contrevenant ne peut justifier tons !es biens 
tln'il possede. 

Si vous tenez compte du contexte genera.! de ·la Charte, lu 
disposition concernant le renversement du fardcau de Ia preuve, si 
je peux utiliser une autre expression, lnisse presumcr U prime 
abord qu'on a porte altdnte aux droits 6tablis par In Charte. Or, 
pareilles dispositions OUt Ct6 COll!irmecs par Jes tribUn<lUX, y 
compris la Cour supreme du Canada. Je vous renvoie 3 runaly~e 
de la Cour supreme du C::lnuda dans I' affaire R. c. White de 1998, 
2 R.C.s .. page 3. 

Jc vais vow> resumer briCvement cettc atlh.ire, qui s'appliquc tout 
particuliCremenl it Ia comprehension du contex..te et de l'objel, un 
autre prindpe sur lcquella cour s'appuie pour rcndre ses decisions, 
outre Ia comparaison ltvec d'autres sochhes libres et democn.tliques) 
etc. Les facteurs que Ia cour 1nVoqne pour maintenir des 
dispositions comme celles que vous avez devant vous 
comprennent, entre autres, !'importance de l'objcctif de la Ioi -
on pourrait pttrler de !'interpretation du principe fond6 sur 
l'objcl - ct la l'aifon dont elle a CtC soigneusement com;ue. Cela 
no us amenc au critCrc Ctahli duns l'm-ret Oakt•s et au lien rationnel 
entre t'o~jectif de la loi el 1es moyens utilises pour atteindrc cet 
objcctif en -portanL le moios possible atleintc uux droits. Dans 
!'affaire R. c. White. Ia Cour supreme s'appuie .sUt' ces prindpcs 
d'interprCtation de Ia Chnrte -le plincipe fonde sur lc contexte, lc 
pr:incipe fondC sur !'objet, le lien t'dtionnel elle plincipc fondC sur 
rnueinte miniinale. 

Dans le cas du projet de loi, l'application de ces principcs .... -
que Ia Cour nous enjoint de verifier dans rarret Whitf! et dans 
toutes lcs aulrcs causes traitant de la Charte - est Jiee 
prec.is6ment a l'objectif important qui consistc a luttcr contrc 1e 
crime organise et it le privcr des gains financiers qui sonl sa 
priucipnle source de motivation. 

Je m'attendrais a cc que Ia Cour co.nsidCre Ia m1turc des 
activites crimtnelles auxqttelles nous nous attaquons ct qu'elle 
rt!connaissc li In fois que nous uvons affaire a des_ organisations 
crimineiJcs ciblees pret::isemcmt par le projet de lot. et que nons nc 
pouvons pas necessairement arrlver <\ coufisquer les produit-; de la 
cdminalite sans unc loi de ce genre. 

L'intcntion du projet de Ioi serait Watuec par Ia Cour dans le 
contexte des activites auxquelles le crime organise se livre. 
Ensuitc, jc crois que Ia Cour sc demandcntit s'it y a un lien 
rationnel entre les infractions admissibles a une inversion du 
fm·deau de Ju preuve et !'inversion du fardenu de Ia preuve comme 
telle, selon le critere des moycns rationnels. U est dans Ia nature 
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very nature of organized crime is the commission. of numerous 
offences for the nccum~il:.ltion of that illicit income. The rational 
connection would also be further supported by additional 
precon.ditions on forfeiture, which require proof, and that is the 
important point. The. court will say tha1 we have to provide proof 
of a puttern of criminality or unexplained accumulatiou of assets. 
Again. h would he the contexmal principle, in respect ofwbich we 
have a high threshold of evidentiary requirements tailored to the 
understanding of the nature of a criminal organization and how it 
uses ill·gotten proceeds of crbne~ including from drugMrchncd 
onences, to further its intemational criminal activity. of which the 
organized crime component in Canada is one part. 

Tl1e bill llill'rowly targets a genre of ofiC:nces and thereby, with 
all the protections and sufeguards, minimally impail·s rights and 
provide.<> a rational connection between the objectives sougUt, that 
is, the combuuing of this scourge of organized crime, and the 
menns used to achieve it. 

In my view, senator. us someone who has concerns aboul 
reverse-onus provisions. having regard to the context or the bill. 
rmmely, organized crime; to its purpose. namely, to combat the iliM 
gotten proceeds of that organized crime; and limdly, to the means 
by which we are seeking to do it, thttt is~ through the crafting of :1 

narrowly tailored Jaw specifica1ly designed to counter that specific 
genre of oiTcnces, l think the court would see it as one where if 
there wus tt prinia fade violation of u Charter right- that itself 
would be arguable- the section 1 justificatory framework would 
be there. 

Mr. Cohen wants to ;,tdd a sm~tll point. 

Mr. Cohen: I was trying to respond directly to your section 8 
issue, senator, but reverse onus as it has been litigated in the law 
has prelty well always occurred as em argument raised in relution 
to sec-tion ll(d) of the Charter, which deals with the presumption 
of innocence. What we nrc dealing with here at lhe stage of 
forfeiture is someone who has already been convicted. Thus. there 
is no applicable prcswllplion of innocence at this stitge in lhcse 
proceedings. 

Senator :Milne: The minister is lending into the next part of my 
questioning, which was p1·esumption of innocence. I sec that there 
is u rclicf-from~scizurc pt'ovision in the bill, clause 9~ ror an 
innocent third party. What wlU innocent third parties have to go 
through to get thelr property back'? Will they have to prove their 
innocence? 

Mr. Cotler; In going through the safeguards in my previous 
answer to you 1 senator, l should buve included the role of judicial 
discretion, which we are pl'eserving, and also the judicial 
discretionary limit ml. the total amo\mt of forfeitlu·e in the 
interests of Justit.-e. Third~party interests arc among the factors 
that could be considered by the courts in setting any such limit in 
individual cases, and mOre spedJkally ~ there are avenues under 
the current proceeds~of-crime scheme in lhe Criminal Code, 
before any amendment, by which an innocent third party can seek 
to retain an interest in-property that will otherwise be or has been 
the subject of forfeiture proceedings, The bill makes specific 
provisions for ensuring that these avenues will apply in respect of 
rcversc~cnus i'orfei.lure u.s well. 

meme du crim~ organise de commettre d~ nombrcux crimes pour 
acquer:ir d'importanls· gains illicites. Le lien rationnel scrait 
(igalemcnt confirm!! par d'autrcs conditions sine qua non a 1a 
confiscation, qui cxige de fournir des preuves, ce qui est 
important. La Cour voudm qu'on demtmtre qu~il y a activi1Cs 
criminellcs rCpCtees ou accumulation inexpliquC:e de biens. Encore 
une fois. ce serait le principc fonde sur lc contexte, en vertu duquel 
iJ y a beuucoup d'cxigcnccs auxquellcs i1 faut satisfaire en matiere 
de preuve pour comprcndre Ia nat\lre d'unc organisation 
crlminelle et comment elle utilise lcs produits de la criminalite, y 
com.pris celle life a Ia drogue, pour promouvoir ses activHCs 
crimineUes d~ms le mond~ et notamment au Canada. -

Le pJ·ojct de 1oi cible un genre limite d'infractions ct, avec 
toutes les mes11rcs de protection et les garanties prCVttes, il 
constitue unc atteh\le minim<lle aux droits ct il Ctablit un Hc.n 
rntionnel entre l'objcctif recherche, c'c-st"a-dire Ia lutte contrc le 
neau du crime organise. ct les moycns utilises pour les atteindt·e. 

Madame le senatcur, les dispositions sur .rinversion du fardcau 
de Ia preuve m'inquiet~llt moi aussi mais, upre..'\ avoir examine le 
contexte du projet de loi, q-ui est le crime organis6, son objcctif, 
qui est de lutler contre lcs produits de lu criminalitC et, enfi.n, les 
moyens par lesquels on veut lc fa\re .• c'est~l\~dirc en conccvant uue 
loi qui cib]e des infractions bien precises, je pense que la Cour 
estimendt que, memc s'il y ava.it a prerniere vue atteinte a un droh 
garanti "par In Chartc- ce qui resterait contestable -le cadre de 
justification de l'article premier scrvirait de rempart. 

M. Cohen veut ajoutcr quelque chose. 

M. Cohen : J'essayais de repondre directement l\ votrc question 
sur l'a.rticie 8 de Ia Charte, madame le senatcur, mais !'inversion 
du furdeau de lt~ preuve a pns mal toujours ete contestee en vertu 
de l'aJinCn 11d) de la Charte, qui traite de la pn:so1nption 
d'innoccnce. Dans le ens qui nous occupe. Jn ctlntiscation vise 
toujours quelqu'un qui a dej~\ ete declo.r6 Coupuble, Done, Ia 
pr6somption d'iunocence ne s'appliquc pa:S il ccue Ctape des 
procedures. 

Le sinateur Milne ! Vous m'amenez a poser ma question 
suivaute sur Ia prCsomption d'innocence. Je vois que I' article 9 du 
projet de lol pr(:voit Ia restitution des biens confisquCs duns le cas 
de tierces parties innocentes. Qu'est-ce que ces personnes doivent 
faire pour rCcup6rer leurs biens'? Devront-elles pro·uver leur 
innocence? 

M. Cotler: Pnm1i les mesures de protectlml dont je vous ai 
p<trl6 tout<\ J'hellfC, madatne Je s6nateUt,fl:lul'ais dfi mentionner Je 
pouvoir discretionnaire des tribunnux, qui est preserve, et le fait 
que les tribunaux pcuvcnt restreindre le montant total des bie-ns 
confisques dans l'intCret de Ia justice. Les intCn:;ts des tierces 
parties font partie des facteurs pris en consideration par les 
tribunaux pour limiter ce montant et\ plus prOCisCmcnt, te regime 
actuel prCvoit d6ji des moye-ns par lesquels une tierce partie 
innocente peut conserver ltn bien qui autrement fcrait ou a dCjA 
fait !'objet d'une mcsure de c-oufiscution. Des mcsures precises ont 
etC pr6vucs dans le projel de loi pour que ces recours s'appliquent 
en cas d·'inversion du f'!rdeau de Ia preuve. 
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l wiU tum it over to Mr. Scromeda to respond more specifically. 

Shawn Seromeda:~ Counsel, Criminal Low Policy Section, 
Department of Justice Canada: The minister is correct. We are 
c.:.'lfeful to ensure thl'tt the current ability under the proceeds·of .. 
crime scheme for third parties lO contest forfeiture is preserved 
and extended to this scheme as well. Those are a number of 
technical amendments included in the bill. 

1n addition, as the rn.inister has pointed out·, there is an 
additional power here, not included in the current proceeds-of~ 
crime scheme, which gives judicial discretion where additional 
thirdwparty interests could be taken into ncconnl. For exHmple
I think this is perhaps one of your concerns- if a third party was 
unrepresented and may not have been able to take advantage of 
som~ of the current provisions, a judge nevertheless., of his or her 
own motions could raise it itt the discretionary stage by saying, 
"No, this does not appear to be validly the proceeds of crime.·• or, 
"There appear to be other interests in this. I have my own motion 
and wHl limit forfeiture here." We have included an additional 
protection. 

Finally, there is an additional protection inherent in the natttre 
of whut we have defined as. being subject to reverse-onus 
forreiture. With respect to the current scheme, there is no direct 
rcquircmetlt that it be property of the .oiTender. There is just a 
requirement that it be proceeds of crhnc. · 

Here. because we are more narrowly targeting it and are 
otherwise putting il on the offender to prove that it is not 
proceeds of crime we have limited it to the term used in the bill 
itself, ''property of the offender.'' The Attorney General will have 
to demonstmte that it is property of the offender. We arc talking 
about u narrower concept right from the outset. 

Senator Baker: 1 want to t.-ongrahdnte the minister on his 
excellent presentation. Judges who will be looking at this 
proposed law in the future will apptcciate that, because 
sometimes there is not a clear indication from the government 
us to the purpose oflegislution. You have been forthcoming, exacl 
and complete in your answer. 

Mr. Cotler: The reason is !learned in my professorial days that 
you should read the purposes into the record so the court will 
understand what you had in mind. 

Senator Baker: You will notice in R. v. Sharpe in 2002, this 
committee was singled out by the Chief Justice of the duy in 
saying tliis was tbe only contribution. In fact, it was 
Senator Beaudoin who was singled out. 

Mr. Cotler: He is another constitutional law proH:ssor. 

Senator Baker: The reverse onus is clt:arly codified in various 
sections, 515, for example. Whether or not you will be released 
:tftcl' you are charged, lt is spelled out as a revers~ onUS- in 515(6). 
We codified the reverse onus in other legislation, for example, t·he 
Fillhcrics Act. Where it has not been codifie-d. as the minister has 
said. given the circumstances· of the day and the public 
importance of legislation such as we have seen on impaired 
driving, every highway traffic act allows n police otliccr nmv to 
stop somebody for no good reason, generally speaking, and 

Jo vais demander aM. Scromeda d'npportcr d'autres precisions. 

Shawn Scronreda, a·vocat, Section de Ia politiqoe en matiere de 
droit pt>nal, ministere de Ia J'ustice Cnuadu : Le ministte a rais()n. 
Nous tenons a ce que lcs recours o!Terts actuellement nux: tierces 
parties pour contestet la confiscation des produits de Ia 
criminalitC: soient preserves ct reportes dans le nouveau r6gitne. 
U y a un certain nombre de modifications d'ordre technique 
prCvucs dans lc ptojet de loi. 

Do plus, commc le ministre l'a souligne, le nouveau regime 
conf6re aux tribunaux un pottvoir discr(!tionnaire, qu'ils n'ont pas 
uctuellement, pour tcnir compte des interets des tierces parties. 
Par excmplc, et je crois que c'est peut-Ctre ttune de vos 
prCoccupulions, si unc ticrc.e pnrtie n'etait pas representee et 
n'avait peut~etre pas eu roccasion de se pr6valoir des dispositions 
actue!lement en vigueur, ltn juge pourrait tout de m8me, de son 
propre chef, d&:ider de limiter la mesure de conliscation s'il 
estimait qu'ilne semble pas s'agir de produits de la criminal itt':. ou 
qu'il y a d'cmtres interets enjeu. Nous avons prCvu \llle mesure de 
protection additionnelle. 

Enfin, il y a une u.ulre mesure de protection qui vise ce qui est 
admissible A l'inversion du furdcau de la preuve. En effeL dans Ie 
regime actucl, il n'est pas absolument n6cessaire que los biens 
confisquCs appartiennent a ['accuse. ll suffit que ce soicnt. des 
produits de Ia criminalite. 

Etant donne que le regime propose est plus restreint et exige 
que ]'accuse d6montre qu'il nc s'agit pas de produits de la 
criminalit6, nous avons limite la confiscation aux biens de 
1'accuse. Le procureur general d~vra prouvcr que les biens lui 
appartiennent. Nous restreignons la po1'tee du r6gime des le 
depart. 

Lc sfnateur Baker : Je liens it. fCiicitcr le ministre de son 
excellent expos&. n va eclail·er les juges qui aurom a examiner le 
projet de loi plus tard, parce qu'il arrive que l'objectif d'une 
mesure legislative n'est pas chtircment prC:cisC par lc 
gouverncment. Vous vous Ctre prononce de fa<;on directe, 
precise et comp!Ctc. 

M. Cotler: J'ai appris, quand j'etais profess.eur, qutil faut faire 
faire consigner les objcctifs pour que fe tribunal comprenne ce qtte 
vous aviez en tete. 

Le sCnateut Baker: Vous allez remarquer, dans !'arret 
R. c. Sharpe, en 2002, que le juge en chef de 1'6poque a cite 
notre comitC pour sa contribution. En fait. c'cst le senateur 
Beaudoin qui a· etC cite. 

M. Cotler : Il est aUssi professeur de droit constitutionnel. 

Le sCnateur Baker : L'lnvcrsion du f;udeau de !a preuve existe 
deja dans differents articles, contmc l'urticle 515. En efTet, un 
prevenu inculpe pcut Ctre ou .non Hbere selon cc qui est pre,•u nu 
paragraphe 51.5(6). U en est aussi question dans d'autres lois. 
comme la Loi sur les p&hes. Quand !'inversion du fardeau de Itt 
preuve n'est pns prevue, comme le ministre J•a dit, les 
circonstances et l"importance pour la population de rnes.ures 
commc celles sur la con~uite avec facuJtes aiTaiblies sont prises en 
consideration, si bien que toutes les lois sur te code de la route 
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justify it by section l of lhe Charter. I do not think, minister, 
there is such a big deal here. Would you not agree'! It is not such a 
big deal. What we have in legislation today as it relates to 
forfeiture is comprehensive. 

The only thing that hus really changed bere that I can see is 
tha.t you are extending a designated offenCe to include hybrid 
offences. Why you would do that I do not know. Under the 
forfeiture provision of the Controlled Drugs and Substances 
Act- section 8, as I remember- it clearly says that everytl1ing 
is indictable over $1.000: or is it $2.000, Mr. Cohen? Everything 
under tbat is considered to be a. hybrid offence. 

Mr. Cohen: No. 

Senator Raker: Y cs. Y au can be convicted either by summary 
conviction or indictably; the Crown can proceod if the amount of 
money involved ·is less than $2,000. 

The Chairman! Senatm• Baker, you are asking a question; you 
should \\'ait for the answer. 

Senator Boker: Mnybe in his answer he can correct me, My 
question is.why would you do that? Why would you extend it to 
summary conviction offences and seize properly of less than 
$2,000, a.~ it applies to section 8 of the Controlled Drugs and 
Substunces Act'l 

Mr. Scromeda: May I provide a preliminary response to that 
question? We have to be careful here; that is not part of the 
1i:verse-onus forfeiture scheme. That particular ame1tdment is one 
of the clarlfication ameudments with respect to the current 
scheme. Therefot'e, that amendment in that clause of the bill is 
rest1'ictcd to lhe definition of ''designated offence." With respect 
to reverse onus, we hnve furtber restricted the application of this 
scheme to ccrL•dn o!Tcncc·s so that -

Senator Baker: [ am not talking about reverse onus; l am 
taJking about the change you are making here in the bill. I am 
saying the only change 1 can see that is of any substance is in tbe 
defini.tion of "designated offence.'' 

Mr. Scromeda: Even that one. from our perspective, is more a 
case of clarification. We feel that hybrid offences are already 
captltredj and perhaps this was your point. We changed some 
wording of the code to make that clearer- lt was just a 
clarification amendment. 

Mr. Cotler: May ] take this back one stage to emphasize the 
difference, because I think that is the underlying sense of your 
question, senator? It is not different in the sense that we are 
engnged here in combatting the ill~gonen proceeds of crime. for 
which a remedy of forfeiture upon conviction already exists in the 
Crimlnal Code. lt is not different in the: sense that the Crown can 
still proceed with respect to that e.:tisting scheme. lt does not have 
to use the new scheme if, under the facts and circwnstances, the 
preseill scheme would be appropriate for that purpose. 

permettent malntenant a un policier de proceder a une arrestation 
srtns raison valable et de justifier son geste par l'art.icle _premier de 
la Chnrte. Monsieur le ministre, cette mesure ne me semble pas si 
extraordinaire. N"etes¥vous pas d"accord? Il n'y a rien de telleme11t 
cxtraordinaire b\wdedans. Cc que le projet de Joi prevoit a propos 
de Ja contiscation est rompr6hensible. 

Tout ce qui change vrniment, d'aprCs ee que je crols 
comprendre, c'est que !'infraction dCsignee iudut les infractions 
mix.tes, Je ne sais pas pourquoi vous en ave.z deddC ainsi. 
L'article 8, je crois, de la Loi rCglementant certaiues drogues et 
autres substances pr6voit clail'ement que tout rnontant de plus de 
I 000 ou est~ce 2 000 $, monsieur Cohen, est punissable par voie 
de mise en ·accusation, n'est-ce pas? Toute somme int'erieure J1 ce 
montant e~t considCrOO comme une infraction mixte. 

M. Cohen : Non. 

Le sblateur :Baker : Qui. Vous pouvcz etre decture COUp<lble 
par procedure somma.ire ou par mise e11 accusation; Je tninistere 
public pent ordonner Ia confis~,.-ation si Ia somme d'nrgent vi see est 
infCrieul'e a 2 000 $. 

La prCsidcnte : Senateur Bakcrj vons posez une question ct 
vous devriez attendre la reponse. 

Le s~nateur Baker : Il peul peut~!tre me corriger dans sa 
r6ponse. Je veux savoir pourquoi vous agissez. de la sorte. 
Pourquoi i:tendre Ia portee de Ia loi aux infractions punis~ables 
par vole de declaration somlnaire de culpabilite et penncttre Ia 
confiscation de biens de rnoins de 2 000 $. dnns.l'articlC' 8 de lu Loi 
r6glementant certaines drogues et aulres substances? 

M. Sf.!romeda : Puis·je fournir une premiere reponsc a cet.te 
question? ]I faut etre prudent parcc que cela ne fait pas partie du 
regime d'inversion du fardeau de Ia preuve. Cette modification 
sert a clarifier le systeme actuet Par consequent, Ia modification 
prevue par cette disposition du projet de loi s•nppliq ue 
uniquemcnt aux « infractions d6sign6es >). Pour ce qui. est de 
!'inversion du fardoau de Ia preuve, nous :wons restreint 
davantage rapplication du regime a certaine.'!. infractions pour 
que ... 

Le sl:nnteur Baker : Je ne parle pas de l'inversion du fardcau de 
Ja preuve. mais 'de la modification faite dans le projet de loi. Pour 
moi~ le seul changcment de fond est justcment la definition du 
terme « infn1ction designee >~. 

M. Scromeda : Pour nous, meme cette modification sert 
davantage a clarifier 1e regime en vigueur. Nous estimons que 
les infructions mixtes sont deja visees. et c'est pc:utwetre cc que 
vous dites. Nous avons change le libelle du Code pour Je rendre 
plus clair- c'cst tout ce a quoi sert Ia m<Jdificution. 

M. Cotler : Puisie revenir un peu en arrlCre pour faire ressortir 
les changements, parce qu'il me semble que c'est le sens de votre 
question\ monsieur le: s6nateur. 11 n'y a pas de cbangement dans le 
sens oil nous h1ttons toujours contre lcs produits de Ia criminalite 
el qu'une mcsure de confiscation sur d6claratjon de culpabilite 
existe dans le Code criminel. 11 n'y a pas de changement dans le 
sells oU le tninistCre public peut toujours intervenir seton le regime 
en vigueur. Il n 'est pas tenu de recourir nu nouveau regime si le 
regime en vigueur convient dans les circonstances. 
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Whal is different. and I think not unimportantly so, is that it 
largets all criminal organization offences as de!ined in section 2 of 
the Criminal Code for which punishment is five years or more. 
Therefore, it targets the core of what we want to combat -
namely, organized crime, the criminal organizations engaged in 
that purpose, and the offences under the Controlled Drugs und 
Substances Act, specifically trafficking, hnportjcxport and 
cullivation of controlled substtmccs where convictions were 
obtained. Here too, there is the interrelationship between the 
two. I might add that in identifying the criminal organizations 
and the drug-related ofi'enccs in terms of them-gotten proceeds of 
crime, the serious range of these provisions c-an effectively 
embrace aH property that is the result of lhe ill-gotten proceeds 
of crime. I am bringing in some of my own criminal Jaw practical 
experience, Senator Andreychuk, not just the constiHttional, 
professorit\l aspect that r wus referring to with regard to the 
Charter. 

The current bill will also, from an operational point of view, 
require the Cmwn, as r.t precondition to the reverse onus- which 
is not pm-t oft he old legislation, but a very important component 
of this bill- to sbow that I he olTender engaged in a pattern of 
crimin~.~lity for the purpose of receiving the material benefit, or 
that the legitimate income of the offender canuot reasonably 
account for the offender's property. This entire component is not 
part of the other legislation simply because this is the 
underpinning of the reverse onus at the core of the new bill. I 
think in that sense, you sec some important, distinguishable 
di!Tcrcnces related to the purpose of the bill ·and the context in 
which th~u purpose is to be C'arried out. 

Sonator Andreyclluk: l ltave three questions. Hopel\tlly, they 
will be easy to .answer. 

Under the policies that we have, did you file a certificate with 
your cabinet colletlgucs Utat this bill complies with the Charter of 
Rights and Ft'ccdotns? 

Mr~ Coder: I Hke your question for anotlter reason. 1 have 
atway,s felt that it is regrettable that people cannot sit in on some 
of these cabinet meetings because you would see u Berious 
exchange of vjews :such as I get when I -co1n~; t.o tb.is committee:. 
which is why I enjoy appearing here. Y~, 1 did ce1tify to my 
cabinet colleagues !!tat thls had the good houselo:epiiJll seal of 
constitutional approval- Charter protections. It was part of the 
memorandum to t.:·abinet and it asked are there any risk factors 
\\ith respect 10 this bill? In particular, are there oonstitutionnHy 
suspect factors'! We have to certify that. and I take -this on in tny 
role as a minister. 

Senator Antlreychuk; Did you give it a clean bill of bealth or 
did you say there ure concerns? 

Mr. Cotler: Part of that is uttomey-client privilege. It has to 
remain withln the context of solicitor-client privilege, but I will 
say that I gave this a constitutional seal of approval. 

Senator Andreychuk: I appreciated your candour at the shirt 
when yoo said that this is a difficult bill. and that even the 
Minister of Ju!ltice or Canada has to struggle to understand the 

Ce qui a change, ct je pense que ce n'est pas banal, c'est que le 
projct de loi cible toutes Ies infractions d'organisation criminelle, 
telles qu'elles sont d6finies a !'article 2 du Code crimincl, qui 
cnlrainent une peine d'au rnoins ~inq ans. Par consequent, le 
projet de loi cible ce que nous voulons vraiment combuttre. a 
savoir le crime organise, les organisations crirninelles et les 
infractions visees par Ia Loi reglementant certai11es drogues el 
autl'es substances, plus prCclsemen.t le trafic, !'importation ct 
]'exportation ainsi que la culture de certaines drogues, pour 
lcsquelles it y a ell d&:larntion de culpabilite. II Caut rcmarquer le 
lien qui existe entre les deux. rujouterais que les dispositions qui 
touchent Ia designation des organisations crlm.ineUes ct des 
infmctions liees a la drogue a propos des produils de la 
criminalite peuvent viser tous les biens qui so11t des produits de 
la criminalite. Senatcur Andreych.uk, mon experience de 
criminuliste me sert. pas sculcment celle de professeur de droit 
constittllionnel, comme je l'ai dit A propos de la Charte. 

Le projet de loi Vl.l egalement obliger le ministe.re public, 
comme condition sine qua non ;i !'inversion du fnrdeau de la 
preuve - ce qui ne figure pas dans rancienne l·oi mais est un 
aspect important du pro jet de loi- a d6montrcr que !'accuse s'cst 
livre a des activites criminelles r6petees ou que son rcvcnulegitime 
ne peutjustifier de fayon raisonnable la valeur de son pH!rimoine. 
Tout cet aspect ne fait pas partie de l'autre loi simplemcnt parce 
que c·cst le fondernent de !·inversion du fardcau de la preuve qui 
est au cceur du nouveau projet de loi. Je pense que, dans ce ~ens, 
vous constatez des differences importantes et notables concernant 
J'objectif du projet de loi et le contexte dans Iequei il s'applique. 

'Le st'inatellr Audreycbuk : J'ai troi<> questions 3. poser, et j'esp<!re 
qu'il sera facile d'y repondre. 

ConformCment nux polhiqucs que now ~1vons_, avez-vous 
confirm!& it vos collegues du Cabinet que lc projet de Ioi rcspccte 
Ia Charte des droits et libertes? 

M. Cotler: J'ahne votre question pour unc autre raison. Pai 
toujours trouve regrettable que 1es gens ne puissent pas assistcr a 
certnincs reunions du Cabinet parce que vous verriez- que les: 
discussions sont vi.ves, comme elles lc sont quand je comparais 
devant votrc comite- et c•est d'ui1leurs Ia raison pour laquelle 
j'aime venir vous rcncontrer. Oui, j'ai effectivernent affirme il mes 
collegues du Cabinet que cette mesure avait reyu lc sceau 
d'approbation sur le plan constitutionne1, pour ce qui est des 
garanties de la Charte. II en etait question, entre autrest dnns le 
memoire au Cabinet, et on a dcm~mdC s'il y avait des facteurs de 
risque a propos de projet de loi, en particulier sur le plan 
constitutionnel. Nous devons conflrmer b.\ question, ct j'en prends 
Ia responsabilite en tant que ministre. 

Le sCnafeur Andreychuk : Lui avez-vous donne une note 
parfaitc ou avez-vous signalC qu•il y aV""ait des probJemes? 

M. Cotler : C'cst en partie unc question de secret. professionnel. 
II faut respecter Ia regie du secret professionnel, mais je peux vous 
dire que j'ai donne mon approbation sur le pian constitutionnel. 

Lc senatcur Andre-ychuk : J'ai remarquC votre franchise au 
dt.'ibut quand VOUS avez dit que c'est Ufi projet de !oi difficile (\ 
comprendre meme pour le ministre de Ja Justice du Canada qui 
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With all legislation that ~ome.< forward, the Canadian Chart~r 
of Rights and Frt.~doms is extremely important. A process is in 
place that bef()te legislation can go forward at cabhret le\•el a 
certificate Js filed indicating that it tompties with the Canandlan 
Charter of Rights and Fr~olllS. It is your re.,ponsibllity to 
ensure that legislation complies with, and meets tm expectation'S 
of, the C1mrter, 

The certificate. J understund. \Va.'{ filed. Are you satisfied that 
Bill C·2, to the eKtent that any Minister of Justice ean assess, 
meets tile standards of the Canadian Cllarter of Rights and 
Freedo-n1s? 

Did your government, in taking office. change the policy that 
was in place! 

Mr~ T(Jews: PL-rhaps. to answer the second question, l am not 
aware of any -c-hange in poticy. l would have been directly 
invoJved in any change to that policy in the interpretation of 
SCC{ion 4, I of'tbe Department of Justice Act, which requires me to 
examine government bills to determine whether any of their 
provisions are inc{)nsistent wilh the Cba.rt~r of Rights and 
Freedoms. 

tn this particutar -case, obviously we filed the certificate. There 
is no report indicating that £ have any concern. 

One a!w,uys must henr ln miud the role of the_ Minister of 
Justice. We need to remember that our opinion on these nu1tters is 
not _conclusive~ nGr should we stand in tb¢ way of legitimate 
policy initiatives of government; t1Utt governments must bring 
forward legislation Uuu appears to be -constitutional and that' 
legislation. to the best of our knowtedge~ Js constitutional. 

We should not shy away from controversjal issues :simply 
because somebody wilt raise a wnstitutionat argument. I have not 
yet met a lawyer who is not prepared to raise a constitutional 
argument on every as_pe-ct of eYery blll \W! brought forward. The 
standatd shoul-d not be thal there might be u oonstitudonul 
cbaUenge. Constitutional challenges wHI always be brought 
fonvard. 

We look nt the issue of constituti.ouality. We also look at the 
issue of what· policy we are advancing. Then we say to the various 
departments invclved and the g-overnment lawyers involved~ 
please marshal the evidence necessary to defend this particular 
poHcy initiative. I am confident it.1 this area that there is sufficient 
evidence to _protect the initiatives we are taking, on a 
constitutional basis. 

Senator Andreychuk: Let us follow up on that. That was 
certainly one of lhe expectations of the asscssm~nt the minister 
would mak.e in filing a certificate. 

J have been sitting on this conunittcc for many years. Whatever 
gOVC1"111UCnl is in power hus the right, Oll behalf of C!liZCUS, ttl 
introduce the policy directions and changes that they deem 
appropriate. We, in this commiU.ee. are mindful of that. We often 
look nt a bill and find that iL" flaws, even with regard to the 
Charter, come in the drafting stage. 

La Chartc canadienne des droits cl liberle.'l est extr8memcnt 
importantc pour tous Jes projcts de loi proposCll. A vanl d'etre 
presentees au Cabinet, le..c; mesures ICgislatives doivent etrc 
accompagnCcs d'un certificat attestant qu'dles soot confonnes a 
Ia Chartc. C\.!Sl fl vous qu'il incombc de contirmer que le pro jet de 
loi respecte Ia Chm1e et rCpond a ses attentcs. 

Je comprcnds que le certificat a CtC prCsent6. f~tes-vous 
convaincn que le prqjct de loi, dans Ia mesure oU Vous pouvcz. 
l'6valucr, repond uux nonnes de Ia Charlc canadicm1e des droits 
et libcrtes? 

En prenantle pouvoir, est~cc que votre gouvcrncmcnt a changC 
Ia politiquc e11 yigueur? 

M. 1'oews: Pour r6pondre a votrc dcuxi!!mc question, il n'y a 
eu, autant que je sachc. aucun changement de politique. Je sentis 
directement intervcnu s.i on avait change tn politique liCe A 
l'intcrprCtatlon de l'article 4.1 de la Loi sur Je ministGrc de la 
Justice qui m'oblige A examiner les projcts de Joi Cmana111 du 
gouvememcnt en vue de verifier s'ils sont compatibles avec lcs fins 
ct dispositions de Ia Charte canudienne des droils et libertCs. 

Evidemment, dans le cas qui nous occupe, nous avons depose 
lc ccrtificaL Ricn n'indique que j'ai des craintes. 

l1 fuut toujours tenir compte du rOle du ministre de Ia Justice. 
Mon opinion sur ccs que~tions n'cst pas definitive, ct jc ne dois 
pas non ph1s m'opposcr a des mcsurcs !Cg.itilncs que Je 
gouvcrnement vcut prendre en matiere de politique: Jes 
gouvcmcments doivenl proposer d~s rnesures tegis.lntivcs qui 
scmblcnt etre constitutionnelles et, autant que jc snche, ce projcl 
de loi est constitutionnel. 

Nous nc devons pas l!vitcr les qncstions controvers6es sous 
prCtexte que quclqu'un va soulever des arguments d'ordrc 
constitutionneJ. Je n."ai pas encore rcncontr~ un avocat qui n'est 
pas prCt' ii. en soulever sur chaque aspect des projclS de \oi que 
nous proposon~t On ne do it se dire que !a constitutionnalite d'unc 
mesur~ pourrait Ctrc contestee. pnrcc que ce sera toujours le ens. 

Nous. exuminons Ia question de Ia constitutionnnlitC. Nous 
examinons egalement Ia politique que nous faisons va.loir. Nous 
dema.ndons cnsuite uu rninistCre vise et aux avoc~tts du 
gouvemcment de rasscm bier les preuves nCcessaircs pour 
di:fcndre Ia mesurc. Je suis convaiucu que! dans le C'dS qu1 nons 
occupe, nous avons ttsscz de preuves pour garantir lcs mesurcs 
proposees, sur le plan constitutionnel. 

Le sfnateut Andreychuk : Pour poursuivre IA~desstls, c\:st 
sUremcnt un des aspects eva\uCs par lc ministre pour produirc le 
certificat. 

J~ai siege pendant des annCes it cc comite, Lc gouverncmenr au 
pouvoir. quel qu'il soil, a lc droit, au nom des citoyem, de 
proposer lcs orientations et lcs changements qu'iljugc appropriCs. 
Le comite en est conscicnt. On conslate, en examinant un projcl 
de loi, que c'est souvent a I'C:lape de Ia redaction qu'on en ro!eve 
lcs lacunes. m6me ii propos de la Chnrte. 
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These refonns included in Bill C-27 had not progressed to the 
same level of understanding and support in the previous session and 
now include additional improvements to address concerns that have 
been identified in the House of Commons as well as ·by my 
provincial and territorial counterparts. Let me take a moment to go 
through these reforms. 

• (1640) 

The Tackling Violent Crime Act retains all of the refonns 
previously proposed in Bill C-27 regarding peace bonds, which had 
been well received within the House of Commons and beyond. 
Accordingly, Bill C-lO proposes to double the maximum duration of 
these protective court orders from one to two years and to clarifY that 
the court can impose a broad range of conditions to ensure public 
safety, including curfews, electronic monitoring, treatment, and drug 
and alcohol prohibitions. 

I believe this particular provision will be well received across this 
country. Many people have complained for many years that by the 
time you get a one-year peace bond, it's too short a period of time, 
and that two years would be much more appropriate in tenns of 
getting the bond and having it put in place. 

Under this bill as well as under the fanner Bill C-27, crown 
prosecutors will still have to declare in open court whether or not 
they intend to bring a dangerous offender application where an 
individual is convicted for a third time of a serious offence. 

We have retained some procedural enhancements to the dangerous 
olfenders procedures, allowing for more flexibility regarding the 
filing of the necessary psychiatric assessments. 

As in the 'fanner Bill C-27, an individual who is convicted of a 
third sufficiently violent or sexual offence is still presumed 
dangerous. 

Bill C-1 0 also toughens the sentencing provision regarding 
whether a dangerous offender should receive an indetenninate or a 
less severe sentence. This amendment modifies Bill C-27's approach 
to make the courts impose a sentence that ensures public safety. 

Finally, it includes a new provision that would allow a crown 
prosecutor to apply for a second dangerous offender sentencing 
hearing in the specific instance where an individual is convicted of 
breaching a condition of their long-term supervision order. 

This second hearing targets individuals who were found by the 
original court to meet the dangerous offender criteria but were 
nonetheless able to satisfy the court that they could be managed 
under the Jesser long-tenn offender sentence. If they show by their 
conducl, once released into the community, that they are not 
manageable and are convicted of the offence of breaching a 
condition of their supervision order, they would now be subject to 
another dangerous offender sentence hearing. 

Importantly, this new proposal does not wait for the offender to 
commit yet another sexual assault or violent offence to bring the 
offender back for a second hearing for a dangerous offender 
sentence. Instead, it would be triggered simply by the offender's 
failure to comply with the conditions of his release contained in his 
long-term supervision order-for example, for failing to return to his 
residence before curfew or for consuming alcohol or drugs. Of 

course, this second hearing would also be triggered if the offender in 
fact did commit a further sexual or violent offence after his release 
into the community. 

These new proposals directly respond to a serious problem 
identified by provincial and territorial attorneys general in recent 
months. Indeed, some of these issues have been flagged since about 
2003. Since the f003 judgment by the Supreme Court of Canada in 
the Johnson case, many violent offenders who meet the dangerous 
offender criteria have nonetheless managed to escape its indetenni
nate sentence on the basis that they could be managed; that is, the 
risk of hann that they pose to the community could be successfillly 
managed in the community under a Iong-tenn offender sentence. 

So we reviewed the dangerous offender cases since the 2003 
Johnson case and identified 74 such violent offenders. We then 
looked at how these individuals fared once they were released into 
the community. To date, 28 of these 74 dangerous offenders have 
been released into the community. Of these 28, over 60% were 
subsequently detained for breaching the conditions oftheir long-~nn 
supervision and I 0 were convicted of breaching a condition of their 
long-tenn supervision orders. 

• (1645) 

Bill C¥10 will prevent dangerous offenders from escaping the 
dangerOus offender indetenninate senterice in the first place and will 
enable us to more effectively deal with those who nonetheless 
receive the long-term offender sentence but then demonstrate an 
inability to abide by the conditions of their long-term offender 
supervision order. 

Of course I have carefully considered the Canadian Charter Qf 
Rights and Freedoms and the Canadian Bill of Rights in respect of 
the totality of these new dangerous offender :reforms, and I am / 
satisfied thalthey are fully constitutionaL These measures have been I 
carefulty tailored to provide a prospective_, targeted, and balanced ./1 
response to the real and pressing problem posed by these dangerous . 
offenders. 

[Translation] 

To sum up, Mr. Chainnan, the Tackling Violent Crime Act 
proposes refonns that have already been supported by the House of 
Commons. 

[English] 

In the case of the new dangerous offender provisions, it proposes 
modifications that many have signalled an interest in supporting. 

I appreciate the collaborative spirit this committee and members 
have shown thus far to enable the commencement of the review of 
Bill C~ I 0, and it is my hope and that of ali Canadians that this 
collaboration will continue to enable expeditious passage of this bill. 

Thank you, Mr. Chair. 
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[English] 

Hon. Rob Nicholson: One of them is just what I indicated. There 
are those individuals with whom we believe there is a problem. If 
they get a dangerous offender designation and then they are 
subsequently released into the public and they then don't comply, the 
way the law is set up it becomes very difficult. They basically have 
to start all over again, and as you may know, this is a very timeM 
consuming, difficult, expensive operation that crown attorneys are 
sometimes reluctant to pursue. 

So that is very much a concern that I believe is being addressed. It 
is also one of the reasons why in Bill CM27, since the Johnson case, 
which I'm sure you're familiar with, we've actually seen a reduction 
in the number of attempts to designate individuals as dangerous 
offenders. That reduction, I believe, was a direct result of the 
Johnson decision. We are attempting to clarify that as wel1, and I 
think that would be helpful and would be welcomed by crown 
attorneys. 

Mr. Hoover, I believe, has something else that he might be able to 
add. 

Are we out of time on this, Mr. Chair? 

The Chair: Minister, he may have something to add, but Mr. 
Hoover may have to do that at the next opportunity. 

Hon. Rob Nicholson: Okay, fair enough. 

The Chair: Mr. Menard's time is up. 

Mr. Comartin. 

Mr. Joe Comartin (Windsor-Tecumseh, NDP): Mr. Chair, on 
the basis that we don1t want to delay this and we've heard from the 
minister, including even on the one amendment they1ve made to that 
part of Bill C-2 that was the old Bill C-27, I'll pass--even though, 
Mr. Minister, I always enjoy having you here. 

Thank you. 

The Chair: Mr. Nicholson. 

Hon. Rob Nicholson: If J might say, Mr. Comartin, I always 
enjoy listening to you. Even from the comfort of my own home in 
Niagara Falls, I did hear your comments with respect to this bill. I've 
listened to you on a number of occasions. I think your comments are, 
as usual, helpful, and I appreciate hearing them. 

The Chair: Thank you, Mr. Minister. 

Mr. Harris, seve,n minutes. 

Mr. Richard Harris (Cariboo-Prince George, CPC): Thank 
you, Mr. Chair. 

Mr. Minister, thank you for coming today. 

I want to say that Bill C-2, upon study, is a bold bi11. It has 
substantive changes to the Criminal Code, and I'm sure it will be 
appreciated by Canadians who have been looking for an extra 
measure of safety for themselves and their families. The bill does 
have some very bold moves, and it's tough on violent crime. History 
will show that in many cases when a bill such as this has come up for 
legislation, or is even passed through legislation-and it's been 
decades since anything like this has come along-the constitutional 

challenge people are just rubbing their hands together, waiting to get 
at it. 

So that Canadians can avoid being disappointed about any hitches 
that might be in this bill, what assurances can you give us, Minister, 
that all of the due diligence has been done that will enable Bitt C-2 to 
withstand any possible constitutional challenges? 

Ron. Rob Nicholson: I appreciate your comments, Mr. Harris, 
and quite frankly, I appreciate your sitting on this committee. You're 
not a regular member, I know, of the justice committee, and to you 
and your colleagues who are prepared to give your time and efforts 
to get legislation like this through, it is much appreciated. 

The drafting of these pieces of legislation undergo considerable I 
scrutiny. It's incumbent upon me, as Minister of Justice, to confinn in 
my own mind that the bill, firnt of all, meets the test set out by the 
Canadian Bill of Rights. That's an obligation that rests on the 
Minister of Justice for every piece oftegislation that is tabled in the 
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House of Commons. In addition, our department is vef)' careful in / 
terms of making sure that legislation, to the eXtent that we are able to 
predict these things, will withstand a challenge under the Charter of I 
Rights and Freedoms. 

Now, that being said, it is the right of individuals who are charged 
with offences in this country, or of their solicitors on their behalf, to 
file applications to have these measures tested. That function has 
been around in Canada since about 1960, I guess, with the 
introduction ofthe Bill of Rights. A number of bills were challenged, 
and of course since the Charter of Rights and Freedoms we have 
seen quite a bit of testing. It presents extra challenges to those who 
draft these, but appropriately so. I remember that in the mid-1980s, 
when I was a member ofParliament, part of our challenge was to just 
check on legislation that was already in place-never mind new 
pieces of legislation, just the legislation that was already on the 
books. Many-I shouldn't say many, but a fair number-were found 
to have some constitutional deficiencies. So part of the challenge the 
justice committee faced was to deal with many pieces of legislation 
that were updating Canada's laws, to take into considemtion that 
there were these other considerations that had to be met. 

Coupled with that was the assurance thai whatever we tabled 
would meet a constitutional challenge. I remember the bill in 1993 to 
make it a crime to possess child pornography. I'm sure that in my 
office I had comments, briefs, and articles a foot thick questioning 
whether this was going to meet a constitutional challenge, and as a 
member of the committee, looking at that and having looked at the 
Charter of Rights, it seemed to me that in fact it probably would, that 
this was a very reasonable piece of legislation: for the first time, to 
make it an offence to possess child pornography. But I was under no 
illusions. It was challenged, of course, on at least a couple of 
occasions, and there have been some changes to that legislation 
since, but it has managed to stickMhandle its way through the years 
and is still part of the law of this country. 

So it's not just me; the people in the Department of Justice who are I 
experts in this area take their responsibility very seriously. So yes, \. 
they draft every piece of legislation, every line, every clause, with a 
view to ensuring to the greatest extent possible that these will 
withstand constitutional challenge. 
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