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Introduction

This paper is intended for drafters in the Branch to assist them in their legal examination
functions under the Department of Justice Act and the Statutory Instruments Act as well as in
managing legal risks related to the bills and regulations they prepare. It begins by outlining the
role they play, including the examination functions. It then describes the management
frameworks for |legal risks and the types of legal risk that are typically encountered in drafting
legislative texts and concludes with guidance on how to assess the level of legal risk.

Legal examination and risk management are part of the daily work of drafters, but they can
sometimes pose complex challenges. Accordingly, the paper describes the steps to be followed In
discharging both functions, including the threshold for raising a matter to a higher [evel of
management. A summary of these steps is included In Appendix 2.

General Role of Drafters

The core function of drafters is to prepare in both official languages a bill or regulation that
transtates Government policy into law. This requires a sound understanding of both the policy
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and the legal effect that the law will have.

Drafters are also concerned with the intelligibility, coherence and consistency of federal
legistative texts, particularly the quality and equivalence of both language versions. They are
maore generally concerned with the integrity of the legal system as a whole and must, in
particular, take into account the relationships between federal law and the private law of the
varlous provinces and territories as well as the impact that rules, principles and concepts of
provincial and territorial law may have on federal law.

As counsel In the Department of Justice, drafters also have an advisory role on many Issues
involving legal principles and poilcies.[1] This role flows from the Department of Justice Act.
Section 4 provides generally that the Minister of Justice is the “official legal adviser to the
Governor General and the legal member of the Queen's Privy Council for Canada” and shall
“advise on all matters of law referred to the Minister by the Crown”. Section 5 sets out the role of
the Attorney General, notably including the duty to “advise the heads of the several departments
of the Government on all matters of law connected with such departments”.

When a draft bill or regulation is completed, it constitutes an opinion from the drafters that the
bill or regulation will have the legal effect required to implement the policy. Arrlving at this
opinion almost always requires the involvement of other counsel in the Department of Justice,
This is why counsel from departmental legal services Units or Justice Policy Units should be
available to assist on all draftingfiles. It also explains why the various specialized advisory units
within the Justice provide advice in particular areas of the law. Drafters are entitled, and indeed
encouraged, to rely on their advice in preparing their drafts and any associated opinions.

Statutory Examination Responsibilities

Drafters also have particular statutory responsibiiities to examine draft bills and regulations.
These responsibilities originated in the Canadian Bill of Rights in 1960 and the Statutory
Instruments Act in 1971, Although they considerably predate the current government and
departmental policies on risk management, they share the same general concern with legality,
both in terms of particular laws and in terms of the legal system generally. They engage a basic
principle of the ruie of law: that the Government must act in accordance with the law. It must
not do anything that would bring the administration of justice into disrepute.

Bills

Section 4.1 of the Department of Justice Act and the Canadian Charter of Rights and Freedoms
Examination Regulations[2] establish examination responsibilities relating to the Canadian
Charter of Rights and Freedoms. Section 3 of the Canadian Bill of Rights[3] and the Canadian Bill
of Rights Examination Regulations[4]establish comparable responsibilities relating to that Act.
Under these provisions:

+ The Minister of Justice is required to examine every Bill introduced in or presented to the
House of Commoens by a Minister.

= The examination is for the purposes of ascertaining whether any of the provisions of the
Bill are inconsistent with the Canadian Charter of Rights and Freedoms or the Canadian Bill
of Rights.

» Once a bill Is introduced or presented to the House, the Clerk of the House of Commons
refers it back to the Chief Legislative Counsel.

» A member of the Legislation Section examines the bill and reports the results of their
.examination to the Chief Legislative Counsel who in turn certifies, on behalf of the Deputy
Minister of Justice, that the bill has been examined for compliance with the Charfer and the
Bill of Rights., .

» Finally, the Minister of Justice has an obligation to report any inconsistencies to the House
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of Commons at the first convenienf opportunity.[5]

It is also important to recognize the broader context in which these procedures operate. Charter
concerns may be identified by Justice counsel and addressed throughout the policy development
and drafting stages. In addition, when Cabinet authority is being sought for a program or policy
proposal, including the drafting of legisiation, the Cabinet support system requires the
memorandum to Cabinet to include an analysis of the Charter or other constitutional implications
of the proposal.[6]

Regulations

Section 3 of the Statutory Instruments Act (SI Act) provides for specific examination functions
related to proposed regulations:

» It requires the Clerk of the Privy Council to examine every proposed reguiation In
consultation with the Deputy Minister of Justice.

‘e This examination is for the purposes of ensuring that each proposed regulation satisfies the
following criteria identified in subsection (2):

(a} it Is authorized by the statute pursuant to which it is to be made;

{b) it does not constitute an unusual or unexpected use of the authority pursuant to which
it is to be made;

(c) it does not trespass unduly on existing rights and freedoms and is not, in any case,
inconsistent with the purposes and provisions of the Canadian Charter of Rights and
Freedoms and the Canadian Bill of Rights; and

(d) the form and draftsmanship of the proposed regulation are In accordance with
established standards.

.« Drafters in the Regulations Secticns of the Legislative Services Branch examine proposed
regulations on behalf of the Deputy Minister of Justice,

« Once they have completed thelr examination, they "blue-stamp” the proposed regulation
for transmittal to the Office of the Assistant Clerk of the Privy Councii Office-Orders In
Councll. The stamp indicates that the proposed regulation has been “examined” in
accerdance with the requirements of section 3 of the Act.

e In the absence of any further advice from the Department of Justice, it also indicates that
there are no matters to draw to the attention of the regulation-making authority. In other
words, the Department of Justice has no objection to raise with the Privy Council Office to
the draft regulation on the basis of the criteria in section 3.

e Finally, subsection 3(3) requires the Clerk to advise the regulation-making authority that
each proposed regulation has been examined and indicate any matter to which the
attention of the regulation-making authority should be drawn.

Some regulations are exempted from examination under the SI Act, but they must nevertheless
be examined under section 4.1 of the Department of Justice Act[7] (Dol Act) as follows:

s+ When the Orders In Council Secretariat of the Privy Council Office registers such a
regulation, it then sends a copy o the Legislative Services Branch for examination under
section 4.1;

¢ The regulation Is examined by a drafter and then the Chief Leglslative Counsel on behalf of
the Deputy Minister of Justice certifies that it has been examined for compiiance with the
Charter;

e Finally, as with government bills, the Minister of Justice has an obligation to report any
inconsistencies to the House of Cormmons at the first convenient opportunity.

Examination Standards and Reports
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The standards established by section 4.1 of the DoJ Act and section 3 of the SI Act are simillar,
but not identical.

The object of the section 4.1 examination is to "ascertain whether any of the provisions are
inconsistent / vérifier si 'une de leurs dispositions est incompatible " with the purposes and
provisions of the Charter or the Bill of Rights. The Department has interpreted this standard to be
that there is “no credible argument” to support a conclusion of consistency. A report is required
only when this has been “ascertained”. A credible argument has been explained as one that is
reasonable, bona fide and capable of being successfully argued before the courts.

The examination under section 3 of the SI Act is “to ensure that” the proposed regulation meets
the examination criteria [French version: procede ...a 'examen des points suivants]. These
criteria include consistency with the Charter and the Bill of Rights, but they also extend to other
matters. Although some of these also involve potential invalidity (statutory authority), the others
do not necessarily (“form and draftsmanship” and “unusual or unexpected use of the authority™).

Although the reporting standard under section 3 of the SI Act entails considerable discretion, it
should be understood to focus on matters of legality and, like the reporting standard under
section 4.1 of the Dot Act, to require a report if there is no credible argument to support the
validity of a proposed provision or its consistency with the Charter or the Bill of Rights.

Thus, an evaluation of whether a report should be made under section 4.1 of the DoJ Act or
section 3 of the SI Act depends on what legal arguments (including supporting evidence If
required}[81 can be made about validity or consistency. The absence of a credible argument to
support the validity or consistency of a provision entails a high probability that if a court were
faced with a challenge to the provision it would find that it was invalid or inconsistent, These
arguments involve the interpretation of laws generally as well as the application of the Canadian
Charter or Rights and Freedoms and the Canadian Bill of Rights. An evaluation under section 3
also involves various other fields of law, most notably constitutional law (the division of
legislative powers) and administrative law (judicial review of the exercise of regulation-making
and other powers). International law and private law (both common law and civil law) are also
often relevant. '

Evaluating whether a report should be made involves identifying provisions of the law that raise
uments can be made

There is a considerable degree of judgment in evaluating the strength of legat arguments,
Judicial decisions dealing with the matter may be persuasive, depending on the jurisdiction and
level of court and the pertinence of the decision. Appellate decisions, particularly those of the
Supreme Court of Canada, are most influential.

When there are no judicial decisions on peint (as is often the case), the strength of legal
arguments is to be evaluated using general legal reasoning, partlcularly the principles and rules
for interpreting legistation.

Finally, consideration has to be given to previous Justice legal opinions related to the matter.
Justice counsel give advice on a departmental basis, not as individuals. The Government relies on
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this advice, not only when making a particular decision, but also to make later related decisions.
The advice must be consistent and departures from previous opinions should not be made
without sound reasons and in consultation with managers and other units concerned.

Given the nature of their work and training, drafters are in a good position to determine whether
there is a credible [egal argument in relation to legal questions that they frequently deal with,
such as the interpretation of laws or the scope of regutation-making authority. However, in many
cases, before they provide advice on whether a report should be made, they should consult with
counsel in Departmental Legal Services {or the instructing Justice Policy Unit in the case of
Justice bilis and regulations) or one of the speciallst advisory sections of the Department. This is
particularly true of complex areas such as constitutional law that often have a bearing on the
validity or application of laws.

If there is no credihle legal argument te support a conclusion that a provision is valid or

consistent, the provision should be reported and no further risk analysis is needed to justify the
report,

[5] In this paper, further references to the Charter examination under section 4.1 examination
should be read as including the Bill of Rights examination.

[8] For example, evidence needed to support arguments under section 1 of the Charter or the
existence of conditions precedent to the making of regulations.

Date Modified; 2011-03-15
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Legal Risk Management

Introduction

Risk management Is an essential part of the process for making policy or program decisions.
Legal risks are an important subset of the risks that the Government must take into account in
the mare generai risk assessments it makes in relation to its policies and programs.[1] Many of
the risks that typically arise in law-making jeopardize policy or program objectives that depend
on either the validity of a law or the way in which it is interpreted-or applied.

The following are some fundamental concepts related to legal risk management:
“Risk” refers to the uncertainty that surrounds future events and outcomes.

“Legal Risk” is a risk arising out of an issue or event giving rise to a need for a legal response.
A tegal risk may also arise from a legal issue requiring a response or action by the government
of a legal, communication-related, organisational or political nature.{2]

"Level of a risk” is quantified in terms of the likelihood {chance, probability) of an adverse
outcome or unwanted event that has the potential to influence the achievement of an
organization’s objectives, and the severity or magnitude of the consequences of that outcome
or event.

Accountability Frameworks

The Treasury Board's Management Accountability Framework (MAF) establishes the standards for
management in the Government of Canada and is the basis for management accountability
between departments/agencies and the Treasury Board Secretariat (TBS) and the Public Service
Human Resources Management Agency (PSHRMAC).[3]

Under this Framework, ali departments/agenmes are required to report on their management of
legai risk, as evidenced by

s ongoing/regular scanning of programs for legal risks, in a manner commensurate with the
nature of the department's activities and mandate;

s senior management engagement in Legal Risk Management (LRM), including the active
review, avoidance, mitigation and management of legal risks;

o effective sharing of information on legal risks, including with the Department of Justice and
central agencies (in large part to create a "whole of government” perspective); and

« contingency planning to respond to risks that have materialized.

The Department of Justice Accountability Framework and Governance Structure for Legal Risk
Management[4] says:

» LRM is a priority of the Department of Justice.

e LRM is the process of making and carrying out decisions that reduce the frequency and
severity of legal problems that prejudice the government’s ability to meet its objectives
successfully. I[ts main components are the detection, avoidance, mitigation and
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management of legal risks. LRM is linked to Integrated Risk Management, which is a
component of the TBS Management Accountability Framework.

+ LRM is practiced by client departments In partnership with Justice. It Is one of the principal
‘processes used by the Department to provide the highest guality legal service to the
government of Canada and its institutions.

+« LRM is also the responsibility of Justice itself, with respect to the legal risks of its own
policies and legislation.

s | RM includes: scanning (risk identification), evaluation of the nature of legal risks,
assessment of the level of the risks, information sharing, management of high impact legal
risks, contingency planning, informing and engaging senior officials and Ministers
(individually and collectively) on key LRM issues, identification and analysis of government-
wide trends, instrument choice, dispute resolution, understanding of roles and
responsibilities, case management and tracking techniques {e.g. I-Case).

¢ It is the responsibility of all employees and managers across the Department of Justice to
know and apply LRM principles and methods appropriate to their particular positions and
areas of responsibility,

¢ In addition, certain individuals or units have responsibility to provide functional direction
and to coordinate the activities of others as they carry out their LRM duties.

« An accountability framework for a devolved system for LRM requires that senior managers
in the Department ensure that responsibility and accountability cascades down within their
areas of management.

The Risk Management framework utilized when developing this risk evaluation and management
process is similar to the diagram below.

3
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Identifying Legal Risks

Risk identification is critical to effective risk management, It enables DOJ and other departments
to:

Gain an awareness of emerging issues that could raise significant legal risk.
Avoid being “blindsided”.

Get an accurate assessment of contingent liabilities.

Manage legal risks strategically.

Explore non-litigious ways to resolve disputes,

Set up risk management regimes.

Under the Treasury Board Management Accountability Framework, all departments, including
DOJ, must establish a risk management process that will identify legal risks at an early stage,
including

¢ all civil and criminal litigation;
* non-litigation legal risks that could lead to litigation or have a significant impact on
o the national interest,
o the Charter or the Constitution,
o the government’s, the department’s or other departments’ policy, law, regulations
and programs,
o the government’s, the department’s or other departments’ finances (if the cost may
exceed the ability of the department to pay),
o federal-provincial-territorial-international relations, treaties or agreements,
o relations with Aboriginal people or Metis, or
o pubiic confidence in the government or in the courts;
o legal issues or events that may be controversial, attract media attention, or involve
Cabinet ministers or prominent public figures; and
¢ high-impact human rights, personnel, access and privacy, gender or diversity issues.

DQ1J has a further obligation to inform other departments of known legal risks that could affect
their policies or programs when it delivers legal services to its dients and to provide an
assessment of such legal risks,

Considering the Nature of a Legal Risk

Legal risk assessment must be fegally accurate and based on a solid analysis of the relevant law.
It must also be relevant in the sense that it provides specific conclusions that enable clients to

make an informed decision about their course of action. Legal risk assessment is also influenced
by the policy and operational context in which it arises.
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Assessing the Level of a Legal Risk

As indicated above, the level of a legal risk is generally quantified in terms of two dimensions:

o the likelihood of an adverse outcome or unwanted event that has the potential to infiuence
the achievement of an organization’s objectives, and

e the severity of the consequences of the adverse outcome or unwanted event if it occurs
{(impact).

Once the nature of a legal risk has been evaluated, the results of the evaluation may be used to
assess the level of the risk. The following chart, particularly the numbering of risk levels, is based
on risk assessment grids used throughout the government. It indicates levels of legal risk that
express varying degrees of likelihood and impact (severity). The latter relates to the potential
effect on the client department, other departments or the government as a whole.

This chart Is suggested only as a general guide for characterizing the level of legal risk. The
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expression of likelihood in terms of percentages is approximate rather than a precise measure, It
should also be noted that tevels 1 to 3 {which involve minimal impact) will seldom apply to
legislative provislons because of the general, ongoing nature of their application.

_ RISK LEVEL i
Significant Medium (7){High (8) iHigh (9) |
IMPACT ON GOVERNMENT | Moderate Low (4)  !'Medium (5)i High (6)
| Minor low (1) low(2) {Medium (3)i
'LIKELTHOOD OF ADVERSE OUTCOME;| - funder 30% 1130 to 70 % Over 70% |

The significance of the various risk tevels in the context of drafting services is explained in the
‘next section.. : .

Date Modified: 2011-03-16
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Statutory Examination and Legal Risk Management Steps

Drafters in the Drafting Services Group should follow the steps outlined below in order to meet
the statutory examination requirements and the Department’s legal risk management objectives.
Their role is to satisfy themselves that legal issues and risks raised by their drafts have been
evaluated and addressed. In determining the level of risk, drafters will not necessarily, as noted
above, have the information needed to assess each aspect of the risk or, indeed, to determine
the overall level of the risk. There may be others in Justice, most notably in the Departmental
Legal Services Units (or the Justice Policy Units in the case of Justice biils and regulations), or in
client departments who are able to make these assessments. But drafters still have to participate

in arriving at a conclusion as to the level of the legal risk and in managing the risk as set out
below.

Initial Assessment

In reviewing draft provisions or policy instructions, drafters are attempting to understand the
legislative or requlatory proposal, its policy, operational, political and financtal context and the
time-frame for completing it. This understanding is needed to identify any policy shortcomings or
ambiguities, to uncover or highlight legal issues and to determine how to structure the proposal.
In the same way, it is important that client officlals understand the legal principies giving rise to
any legal concerns and appreciate the need for Justice counsel to understand the applicable
contextual framework, A mptual understanding of each other's "reality” will go a long way in
ensuring that Justice counsel and client officials work together in resolving identified legal issues.

In the drafting of a bill or regulation, the Identification and assessment of legal issues is
selective, Not every legal issue needs to be discussed. In fact, drafting may proceed with little
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discussion of legal issues if the proposal and Its legal foundation are clear. Discussions about
legal issues arise when the drafters have concerns that cannot be readily addressed within the
framework of their instructions. These concerns may be raised at a very general level to prompt
further policy work (for example, by asking “have you considered the impact of privacy rights on
this matter?”). They may aisc involve the drafters’ determination of the strength of legal
arguments about validity or consistency, particularly in the context of the statutory examination

functions under section 4.1 of the Department of Justice Act and section 3 of the Statutory
Instruments Act,

Drafters are encouraged to discuss concerns with their managers and colleagues within the
Legislative Services Branch (including the Advisory and Development Services Group and the
Legislative Revision Services Group) and the relevant Legal Services Units {LSU), or the Justice
Policy Units in the case of Justice bills and regulations. Aspects of risk, such as the scope of the
risk or the risk of challenge, may require consultation with LSUs and their clients or the JPUs.
Drafters may also seek input from the specialized advisory groups in Justice, for example the
Human Rights Law Section in relation to Charter issues, Their contribution may be sought
whenever a significant issue arises that would benefit from their views. If a formal opinion is
required to address the concerns in a drafting file,[ 11 the drafters and the other counsel involved
should agree on who is in the best position to prepare it. This may depend on which aspects of
the matter are most significant and who is in the best position to consider them. It may also be

appropriate for the opinion to be developed jointly with different counsel responsible for the
different aspects.

Drafters should inform client officials as early as possible about any significant concerns,
including a preliminary assessment of the level of risk involved and the nature and scope of any
additional legal work or analysis that may be underway or required. '

Concerns may be resolved in either of the following ways:

¢ client officials modify their legislative proposal or timetable in a way that takes care of the
coricerns; or

¢ the drafters are satisfied, on the basis of the contextual framework or upon a doser
analysis of the law, that thelr concerns are not reportable under the DoJ Act or the SI Act

(in other words, a credible legal argument can be made in support of the propesal) and the
level of risk is not high.

When faced with a provision that raises a legal risk, drafters should explore ways of eliminating
or reducing the risk. If this can be accomplished in a way that is acceptable to the client, then it
should be done. Otherwise, if the risk is low or medium, the drafters should make sure that the
client is fuily aware of it and then proceed to finalize the bill or blue-stamp the regulation. If the
risk fevel appears to be high or the provision appears to be reportable, or of there is uncertainty

or disagreement on these matters, the drafters should continue with the detailed analysis
described next,

Detailed Analysis: Confirming Legal Position and Consultation

Legal concerns are not always readily resolved, either because clients are unwilling or unable to
maodlfy their proposal so as to resolve the problem or because a closer legal analysis confirms the
initial assessment of the problem. When drafters have conducted their initial assessment in
consultation with their LSU or JPU counterparts and any other lustice colleagues as appropriate

they may be faced with a provislon that appears to be reportable or ralses a high fevel of legal
risk.

If in such circumstances the client insists that the bill be completed and printed for review by the
Privy Council Office, or that the reguiation be blue-stamped, the drafters should formally bring
the matter to the attention of their manager. They should also inform the client officials of this
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referral and indicate that the regulation will not be blue-stamped or the bill will not be completed
without instructions from their manager. The manager should immediately get in touch with his
or her LSU or JPU counterpart. If more than one department is involved in the drafting of a
particular provision, it may be necessary to involve ail the LSUs or JPUs concerned.

Managers may also have to be brought into a file to resolve disagreements among Justice
drafters and counsel.

If the managers work out a solution or agree that the legal issue is not reportable and poses a
low or medium level of risk that cannot be eliminated or reduced with the concurrence of the
client, then the drafting manager should inform the drafters of this conclusion and authorize the
regulation to be blue-stamped or the bill to be completed. As well, the LSU or JPU manager
shoutd inform appropriate client officials of this decision.

If the managers determine that the proposal is reportable ar poses a high risk, this determination
may be sufficient to convince client officials to make appropriate changes to their proposal. The
matter would then be returned to the drafters for appropriate next steps. However, it Is also
possible that client officials may continue to refuse to make the required changes and reiterate,
at the highest levels, their decision to proceed with the proposal and to accept all associated
risks. A formal written risk assessment should be prepared and provided to the client and a
contingency plan based on the assessment should be prepared jointly with client department and
the LSU or JPU counsel.

If managers are unable to work out a suitable solution or disagree on the law or evel of risk
associated with the issue, they should refer the matter to the next management level. Consistent
with the principle that "Justice should speak with one voice", any internal disagreement within
the Department of Justice must be resolved, if need be by the Deputy Minister or one of the
Associate Deputies, Any provision that is determined to be reportable or to pose a high legat risk,
including being in conflict with the Charter, may be brought to the attention of the Privy Council
Office or ministers. Who specifically will make and report the determination of the Department of
Justice will depend on the circumstances of each case.

Conclusion

Drafting and examining legisiative texts and managing the legal risk associated with them are
daunting enterprises. Laws, by their very nature, are of broad and continuing application. Efforts
to ensure thelr legality and to minimize or eliminate risk will count their returns many times over,
And just as the preparation and enactment of laws involves a host of people, both within and
outside the Department of Justice, so too the assessment and mitigation of legal Issues and risk
do not fall on the shoulders of any one person or group, Legal examination and risk
management, like the making of laws itself, can only succeed as a cooperative effort that brings
together the variety of tatents needed to preduce laws that will achieve their goals.

Appendix 1 Appendix 2

[1] For regulations files, see the Guldelines for Drafting Services Group Legal Advice on
Regulations hitp://doinet/Isb_e/Direction/guidel draft htm.

Date Modified: 2011-03-11
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Appendix 2 - Steps for Statutory Examination and Legal Risk
Management

In the drafting of a bill or regulation, the identification and assessment of legal issues is
selective. Not every legal issue needs to be discussed. In fact, drafting may proceed with little
discussion of legal issues if the proposal and its legal foundation are clear, Discussions about
legal issues arise when the drafters have concerns about a provision that cannet be readily
addressed within the framework of their instructions. The following summarizes the steps that

- drafters should take In consuitation with their Departmental Legal Services or Justice Policy
colleagues when they encounter such legal issues. These steps may have to be repeated as
instructions or circumstances change or new information comes to the attention of the drafters or
other Justice counsel involved.

Statutory Examination

1. Identify the provisions of the bili or regulation that raise concerns in terms of the
examination criteria under section 4.1 of the Department of Justice Act or section 3 of the
Statutory Instruments Act.

2. Evaluate the strength of the legal arguments that can be made for and against the
validity or consistency of those provisions,
o Is there relevant case law and, If so, how relevant and authoritative is it?
o Are there relevant Justice opinions and, if so, how relevant and authoritative are
they?
o Should colleagues within the Branch or in the specialized advisory services of Justice
be consulted?

3. If there is no credible argument to support a conclusion that a provision is valid or
consistent, the provision may be reportable (see step 10 and following).

Legal Risk Management

Evaluating the nature of the legal risk

4. In addition to considering the results of steps 1 and 2, similarly evaluate the strength of
the legal arguments relating te any other concerns that a court or other decislon-making
body - including the SIC or an International tribunal — might find provisions te be invalld or
to apply contrary to the Government’s view, including

o Would the provision be interpreted too narrowly to sufficiently support the relevant

government policy or program?
o Would a challenge by the S1C be successfui?
o Would a challenge before an international tribunal be successful?

5. Evaluate the scope of the risk
o Does the risk affect g multitude of actions ever a period of time ot is it confined to a
few instances of limited duration?
o What is the value of the financial or other interests af stake?
o Will the legal issue arise in other circumstances?

http://jusnet.justice.gc.ca/lsb_e/tools-outils/exam/app-ann2.htm 2013-01-29




STATUTORY EXAMINATION AND LEGAL RISK MANAGEMENT IN DRAFTING ... Page 2 of 2

6. Evaluate the probability of challenge
o Who is affected by the Act or regulation?
o What is the likelihood that someone will challenge the validity or application of the
Act or requlation?
o What is the likelihood that the SIC will challenge the validity of the regulation?

7. Evaluate the probable consequences
o What remedy would a court grant if it finds that an Act or regulation is invalid?
o Would the scope of the remedy be confined by reading down or severing invalid
provisions? .
Will the remedy affect similar matters arising in other circumstances?
What disposition would the S3C make if it considers a regulation to be invalid?
Will the disposition affect similar matters arising in other circumstances?

o 00

Assessing the level of the legal risk

8. The level of a legal risk is generally quantified in terms of two dimensions:
o the likelihood of an adverse outcome or unwanted event that has the potential to-
influence the achievement of an organization’s objectives, and
o if it happens, the severity of its consequences (impact).

Use the following chart as a general guide to determine the level of a legal risk:

RISK LEVEL
'Significant;Medium (7)/High (8) iHigh (9) |
IMPACT ON GOVERNMENT . Moderate iLow (4) | Medium (5)iRigh (6) |
. Minor low (1) ilow (2) ' Medium (3)!

LIKELTHOOD OF ADVERSE OUTCOME] |Under 30% 30 ta 70 % Over 70% |

Resolving and Managing Legal Issues and Risks

9. Explore with the client ways of eliminating or reducing the risk.

10. If it appears that the provision is reportable or that the risk is high, immediately raise
the matter with manager and inform client. '

11. Manager consults immediately with Departmental Legal Services or Justice Policy
manager. If they conclude that the provision I$ not reportable, that the risk is low or
medium and that it cannot be eliminated or reduced, proceed to complete drafting or
examination {blue-stamping).

12. If managers conclude that the provision is reportable or that the risk Is high and the
client insists on proceeding, they should raise the matter to the next management level.

Contingency plans should be prepared in consultation with legai services counsel and the
client department.

13. If no resolution is reached with the client through successive management levels, the
matter may be raised with Privy Counci! Office and ministers.

Date Modified: 2011-03-16
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~ Public Sector Commissaire
Integrity Commissioner a Vintégrité du secteur public
Ottawa, Canada K1P 5Y7 PROTECTED B

Perscnal and Confidential

September 4, 2012

Mr. Edgar H. Schmidt
General Counsel and Special Advisor

Legisfative Services Branch, Department of Justice com‘misaicii'r ot osthe
Room 7081 SAT

284 Wellington Street . J’%EX:*’:GUSHER
Ottawa, Ontario LT OFFICER
K1A OH8" "7 NT DU GREFFE

Re: Request for Access to Legal Advice, File No. 2012-1.AR-0132
Dear Mr. Schmidt;. |
On July 19, 2011, you made a request’ to receive free legal adv&ce pursuant to section 25.1

of the Public Servants Disclosure Protection Agt {the “At’) on'the: grounds that you are
considering making a protected disclosure of wrangd0|ng.=, Sectior ﬂf the Abtgives |

to an amount of $1,500, and in exceptional cucumstancas, that amsunt can bﬁ lncreasad to
$3,000. My Office has concluded its review of the information you provided and this letter is
to inform you of my decision not to approve your request for access to legal advice for the
following reasons.

I first waint to address your, preliminary questinn in rega;ﬂ-t@;mytprevbus pgslﬁgn ‘atf'ihe
Department of Justice (DOJ).and whether thi : C
your request. |-oecupied the position.of Assu b p}
cmpcrate Serwces and C. :%IiLaw at: the DOJ fri 01 997

Canadian Charter of Rights and Freedoms (the “Chan‘er”) My Iack of mvolvement W|th
these issues combined with the fact that it has been over nine years since | occupied my
last position at the DOJ are the basis on which | have concluded that there is no real,
apparent or potential conflict of interest that would preclude me from dealing with your
application for legal advice.

Eligibility
As stated previously, the basis of your request is that you are considering making a

disclosure of wrongdoing under the Act, as such you meet the first eligibility criterion under
paragraph 25,1(1)(a) of the Act.
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Conditions

Subsection 25.1(3) of the Act sets as a condition that | may grant access to free legal
advice to a public servant who is considering making a disclosure only if | am of the opinion
that the act or omission to which the disclosure relates likely constitutes a wrongdoing under
this Acf and that the disclosure is likely to lead fo an investigation being conducted under
this Act.

The subject-matter of your proposed disclosure concerns the application and interpretation
of certain provisions of the Bill of Rights, the Department of Justice Act and the Statutory
Instruments Act (the “SIA"). Section 3(1) of the Bill of Rights requires the Minister of Justice
{and by inference the Deputy Minister of Justice and the DOJ) to examine every Bill
introduced or presented to the House of Commons by a Minister in order to ascertain
whether any of the provisions thereof are “inconsistent” with the purposes and provisions of
the Bill of Rights. It also requires the Minister of Justice to report any such inconsistency to
the House of Commons at the first convenient opportunity. Section 4.1 of the Department
of Justice Act provides a substantially identical provision in relation to the Charter.

Subsections 3(2) and (3) of the S/A sets out the duties of the Clerk of the Privy Council, in
consultation with the Deputy Minister of Justice, in reviewing proposed regulations. In
essence, the process established under the S/A calls for a review to ensure that a proposed
regulation is authorized by its enabling statute; that it does not constitute an unusual or
unexpected use of the authority under which it is made; that it does nof trespass unduly on
existing rights and freedoms and that is not, in any case, inconsistent with the purposes and
provisions of the Charfer and the Bill of Right. The SIA requires the Deputy Minister of
Justice to ensure that this review is conducted and that he or she provide advice to the
regulation-making authority in regard to these requirements.

You are of the view that since 1992 and on-going to this date, the aforementioned
provisions are not being followed by the DOJ. Ins’tead of agcertaining whether the
provisions of a Bill or regulation is "inconsistent” wi il of Rights or the Charter, you
claim that DOJ has directed its officials to ascertain whether any provision is “so manifestly
inconsistent with the Bill of Rights or the Charter that no argument can reasonably be
advanced in favour of its consistency”. You also allege that when the DOJ or its lawyers
come to the opinion that a provision is likely or even very likely inconsistent with the Bill of
Rights or the Charter, this fact is not communicated to the Minister as long as the DOJ is of
the view that some argument can still reasonably be advanced in favour of consistency.
This practice, in your view, prevents the Minister from considering the issue and making a
report as required by sections 3 and 4.1 of the Bill of Rights and the Department of Justice
Act respactively to the House of Commons in regard to any inconsistency.

The question that arises from your assertions is whether the qualitative and quantitative
criteria used by the DOJ to assess whether proposed enactments are *inconsistent” with the
Bill of Rights and the Charter are reasonable and defendable under accepted principles of
statutory interpretation. As such, you are requesting funding under section 25.1 of the Act
10 obtain legal advice on the legality of the practices described above,
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Your request of July 19 and memorandum of August 16, 2012 provide legal analysis and
arguments in support of your allegations. However, other than your own views on the
subject, you have not provided any information about a specific incident or instance where a
tawyer's opinion in dealing with these issues has been altered for improper reasons,
wrongfully concealed from the Minister, or where inappropriate pressure was puton a
lawyer to change his or her opinion. That being said, | have taken into account that perhaps
such information would be solicitor-client privileged and therefare cannot be disclosed.
Nonetheless, | do not believe that there are sufficient grounds to satisfy the first part of the

test under subsection 25.1(3) of the Act on whether the acts or omission likely constitute
wrongdoing.

The second part of the test under subsection 25.1(3) of the Act requires me to assess the
likelihood of a disclosure leading to an investigation. In doing so, | have considered the
possible application of subsection 24(1) of the Act. Paragraph 24(1)(e) provides that the
Commissioner may refuse to deal with a disclosure or commence an investigation when the
subject-matter of the disclosure relates to a matter that resuits from a balanced and
informed decision-making process on a public policy issue. As there is some degree of
discretion in determining and interpreting whether the provisions of a Bill or regulation might
be “inconsistent” with the Bill of Rights or the Charter, consideration would have to be given
to paragraph 24(1)(e) of the Act having regard to the subject-matter of your disclosure,

Also, paragraph 24(1)(f) of the Act provides that the Commissioner may refuse to deal with
a disclosure or commence an investigation for any valid reason. In this case, | would have
to take into account that legal advice on the constitutionality of Bills and regulations is
protected by solicitor-client privilege, and that several other aspects of the evidence would
likely be considered confidences of the Queen’s Privy Council. Because subsection 30(1)
of the Act prohibits my Office from requesting or considering information that is solicitor-
client privileged or a confidence of the Queen’s Privy Council, consideration would have to
be given to the practicality of conducting an investigation in relation to these allegations.
This consideration would raise the possible application of section 24(1)(f) of the Acf in the
event of a disclosure.

In determining whether an investigation in regard to this subject-matter-is likely, | find that
there is a significant likelihood that your disclosure would not lead to an investigation, either
for want of specificity, or pursuant to paragraphs 24{1)(e} and (f) of the Act. Based on the
information provided, | cannot conclude that your disclosure would “likely” lead to an
investigation, as required by the second part of the test under subsection 25.1(3) of the Act.

| thank you for bringing this matter to my attention and | regret not being able to give you a
more favourable response. Should you have any questions about this decision, please do
not hesitate to call Mr. Brian Radford, Senior Counsel, at 613-946-2141,

Sincerely,

Mario Dion
Commissioner
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No. 105

JOURNALS

OF THE

HOUSE OF COMMONS

OF CANADA

OTTAWA, MONDAY, APRIL 7, 1975

2.00 o'rlock p.m,

PRAYERS

STATEMENT BY MR. SPEAXER

ME. SPEARER; May I suggest 10 the House that the pro-
posed change in providing for the daily presentation of
replies to questions on the Order Paper will entall an
zlteration in the printing of the Order Paper.

Presently, notice of guestions as received are printed
dzily on the Notice Paper of the Orders of the Day and a
consolidation of all guestions has been printed on Mon-
days with a listing of guestion numbers on Wednesdays.

In order to cul down or eliminate what may be con-
sidered as superfluous printing, I suggest that in future
the notice of written guestions be printed daily, as re-
ceived and that the consclidated notice of written gues—
tions be printed but once a woeek—that is to say on Mon-
days only.

Is that agreed? Agreed.

Mr. fang, a: Membel: of the: Queen's Privy. Couneili laid
upon the Table,—Copies 6f Opinion’ pursuant. to:Section’ 3
uf the Canadian Bill of Rights with reference to Bill'S:10,
An Act to amenl tne’ Feeds: Act.”{ English’ and French) . -
Sessional Paper No. 301-7/13.

Mr. Gillespie, a Member of the Queen’s Privy Council,
laid upcn the Table~Report entitled “Private and Public
Investment in Canada—Outlock 1975". (English and
French) —Sessional Paper No. 301-1/213,

Pursuant to Standing Order 33{4), the following four
Questivas were made Orders of the House lor Retwmns:

No. 84—Mr. Fortin

What were the expenses or contributions made by any
federal department for the Toronto and Vancouver Exhi-
bitions, each year since 158%? —Sessional Paper No. 301-
2/84.

No. 724—Afr, Marshall

1. What interest dees the government have in the prop-
erty located in Western Newfoundland known as Pinetree
Radar Site, which was left by the American Government
alter the phase-cut of the Ernest Harmoen Air Force Base?

2. What is the nature of the interest, if any, of (a) the
Department of National Defence (b} the Department of
Transport {c} Telesat Canada (d) RCMP () the Depart-
ment of Public Works in acgquiring property at the
iocation?




Sot - 7/13

'"'M‘,C""’: T Tt

REPORT TO THE HOUSE OF COMMONS
BY THE MINISTER OF JUSTICE
PURSUANT TO SECTION 3 OF THE
CANADIAN BILL QF RIGHTS

Pursuant to section 3 of the Canadian Bill
of Rights, I hereby report to the House of Commons
that, having examined the provisions of Bill 5-10,
An Act to Amend the Feeds Act, as passed by the
Senate on Thursday, March 6, 1975 and as read a
first time in the House of Commons on March 10,
1975, I am of the opinion that subsection 10(1.2),
as set out in clause 3 of the said Bill, is incon-
sistent with the purposes and provisions of the
Canadian Bill of Rights, in the following respect:

Properly construed and applied, the
said subsection 10(1.2) could deprive
persons of the right to a fair hearing
in accordance with the principles of
fundamental justice for the determination
of their rights and obligations, .in that
a conviction recorded against a corpora-
tion, in proceedings against the corpora-
tion to which the chief executive officer
of the corporation was not a party, would
cause the chief executive officer to be
presumed by law to be guilty of the offence
of which the corporation was convicted,
although the conviction recorded against
the corporation could not subsequently be
questioned by the chief executive officer
in proceedings that would lead to his own
conviction if he were unable to estahlish
that the act giving rise to the offence
was committed without his knowledge or
consent and that he exercised all due
diligence to prevent its commission.

A1l of which is respectfully submitted.

Minister of Jus}ice.

|
|
i
|
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THE IMPACT OF THE CHARTER ON
THE PUBLIC POLICY PROCESS AND
THE DEPARTMENT OF JUSTICE"®

By Mary Dawson®

I INTRODUCTION

[n the ten years since the prochunation of the Canadian Charter
of Rights and Freedoms,! governments at alf levels have faced a period of
rapid change. Not only has the Charter resulled in changes (o many laws,
it has also changed the way governménls operate and introduced a
substantial clement of unceriainty in the operation ol government
programmes. . This paper will discuss the impact of the Charter on the
public policy process from the perspective of the federal Department of
Justice. Inparticular, it will look at the changing role of the Department
of Justice in the poticy-development process. [t will also touch briefly on
some of the substantive legal issues at the forefront of public policy
decision making with which we continue to grapple.

I, POLICY BEVELOPMENT AND THE CHARTER

It has taken considerable effort for policy planncrs in the {ederal
governmment to come to grips with the Charrer. Equally, there has been a
“working-in” period for the Department of Justice,

In the beginuing, the Charter presented a host of valuc-laden
policy issues, The lack ol certainty about how provisions of the Charter

@ Copyright, 1992, Macy Dawsoa, . L appreciale the assistance of the Public Law Sector of the
Depariment of Justics, particulardy the Flunian Rights Law Section,

* Associale Deputy Minister (P'ublic Law), Department of Justice, Canada.

Lot Lol the Constitution Act, 1982, being Schedule B (o the Canada Acs 1982 {U.K), 1942, .
U [herednaftes Churter].
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applicd in parlicutar cases made those who had o rely on the
Depariment’s advice somewhat uncomiortable, Nol surprisingly, policy
olanners, who initiolly [oked Bunittarity and comfort with the Cluneer,
resisted secking legal advice; there was even a bureaucratic tendency to
wish the Charter away.

Lack of certainty regarding the Chorfer's application proseniod
the Department of Justice with scrious challenges.  Providiog legal
advice o guide policy development in o such an environment way
frequently difficalt, Initindly, the Department found itsclf in a reactive
maode as Cliarter challenges were Tiled snd court decisions released. The
goverrment’s policy agenda was oflen driven by specific cases. A serics
of significant Charter cases, such as Sirigh v. Minister of Emmployment and
Immigration? and R. v. Schachier,? emphasized the serious burden on the
government.” _

The Department’s initial expericnces served as a catalyst for
some sertous thinking about the handling of Charlerissucs. It had to re-
examine 15 role as legal adviser to the government and had to reassess
when and how to provide legal advice. Similarly, oiliér government
departments and agencics had te rellect upon how legal issues,
particularly Churter issues, should be addressed in the policy-
development process. ‘

The result was a giowing recognilion that the Department of
Justice would operate more like a central agency of government, such as
the Privy Council Office or Treasury Board., Al the same time, the
Depurtinent was moving toward what it calls “management ol the law.”
“Muanagement of the law” represents the Department’s effornts, in all
areas of law, including the Charter, to be proaciive, to stay on top of legal
trends, and to provide legal services that enable the government to deal
with legal issucs in an orderly and organized way,

Cutside the Department of Justice, other departments have
recognized the need to ensure that Charter considerations are inlegrated
it the policy-dovelopment process. The Depuoty Minister of Jostice
has urped governmeot depirtments to consull thedr fegat advisers during
the carly siapges of policy development so that lepal issues, cspecially

2 {1985) 1 S.C. 10 177 fheceinalter Singh§.
3 (1992), 93 DR (#h) | (8.C.C) bhereiafler Schuchier).

I 3ee Part TV below for a discussion of 1his issue,
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Charter issues, are identified and analyzed before policy oplions are
fixcdd. The Department has devoled considerable effun to deciding on
ihe most appropriate and consistent means by which to provide advice to
policy makers most in need of i

In 1991, the Clerk of the Privy Council, at the request of the
Department of Justice, wrole to all deputy ministcrs outlining steps to
ensure that Charter issues were identificd and asscssed before new policy
proposals were considercd by Cabinct. He specifically asked them (o
involve their legal advisers carly in the policy-developmend process so
that a Charter analysis could be reflected in the Cabinet document. The
analysis had {o include an assessment of the risk ol successful challenpe
in the courts, the impact of an adverse decision, and possible fitigation
costs, '

Justice lawyers in the departmental legal service unils are the
first to be involved in the identification of Charter issucs during the
policy-development process.  Flowever, the Department has devoted
considerable attention to educating policy managers in the various

~departments oo the kinds of issues that raise Chearter concerns, Policy
plinners are oflen aware that they must seck legal advice rom Justice’s
departmental lega) ofticers, their point of first contact,

The Departmuent of Justice has made efforts to assist the
frontline Justice lawyers to develop Charter issues and define them to
their clients. As one of its initial responses to the Charter, the
Department established the Iuman Rights Law Scction in the P'ablic
Law Sector. There are more than twenty lawyers in this section whose
dutics include research, policy work, and offering advice and litigation
sippoert inomatiers relating to the Cherter and other human rights
statutory fostruments, The Fluman Rights Law section, which serves us a
centre of Charter cxpertise for Justice Lvwyers and their clients, provides
tegal support to the Depailment’s frontline lawyers,

[n addition to the general duly of the Minister of Justice
Allorney General (o provide fegal advice Lo government deparlments,
the Minister has certain obligations undur the Department of Justice Act’
and the Statutory [nstruments Act.d Amended in 1985 by the Statule Law

S RS.C 1985, c. -2
O R.5.C. 1985, ¢. 522,
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(Crnaien Charter of Rivlits and Precdoms ) Aniendotent stet? 1hese
statodes reguire the dMimister to examing all governnuent bitls introdoced
in the Hoose of Commons, s well as most regulations, for consistency
with the Charter, sind 1o report any consislency to the House, The
Minister has not kad o make such a reporl to the House ol Commaons
but the very cxistence of these obhpations hag created o very powerlul
check on the policy process. The Minister's obligation cannol by
ignored either by Justice lawyers or by thefr clicnts when they e
assessing proposed legishation and regulations Tor consistency with the
Charter,

co lawyes
“Freartenr

pnhc v I.«.;
SUppo the
approvil 1o B
miphi %!Ami u;x u

iGvenien
EIENRE iu'
Hipuktic

p;ul;u Ii;t. ]uuh 1i3!s,.
ﬁlni AN 4” :!,

ius;m;ui 10 giu a imni, .tml 11
proposcd s not Tikely 1o he aceepialde!

There are no set procedires to delersaine how Charder issoes are
resofved, g of the role of the legal awdviser in the palicy developinend
process Bto ensire hal they ere resolved. There me n oomber of wiys

TRSCI9RT, ¢ 3T (18t Sapp),
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in which this can be accomplished. For the most part, serious Clarter
issues are resolved by ollicials before policy proposals are submitted to
Cabinet.  Usually this occurs either inlormally in meetings between
officials, or alter the department developing the policy reecives a legal
opinion. IFa Charter issuc is not resolved cardier, the Minister of Justice
may be invited to express her views to the appropriate Cabinet
commilice.

The Charter has involved the Department of Justice in the policy-
development process of its client departmenis to an extent that would
previously have been considered unnecessary and inappropriate. This
has been dillicult both Tor the Departments lawyers and clicuts,
Lawyers arc more used {o providing legal advice than creating new
policy oplions. Clients quile naturally fear that lswyers, under the guise
ol olfering legal advice, will cither divert them from their objectives or
lake over some of their responsibilities for policy developmenl.

Tustice lawyers' involvemnent in policy formation has given rise (o
- new respousibilities for them. They must determine how best Lo give

clfective legal advice at the early stages of policy development, when
policy ])ropo'-;als with a numbcer ol options under consideration, are
likely to be very vague. Clients look e the Pepartment of Justice lor a
broad-based approach to Charter problems. Working in the policy-
formation process can be time counsuming and very {rustrating for
lawyers used to working within well developed policy schemes.

As outlined above, the Charfer has aflccled the development of
policy oplions, Legal considerations have become as important as fiscal
considerations for policy developmenl, ILis becoming clear now Lhat the
legal adviser is an important member of the policy-development team
and that Charter implicalions of policy oplions need to be considered at
an early stage. Clearly the Charter does [oreclose cerlain options o
governmenls. In many instances, though, the law may not be clear
enough Lo require an automalic rejection of policy options. Or, the facts
and cvidence that support a justificalion under section 1 of the Charter
may. not be sulficiently well developed or iduntilied to permit policy
options i be decided. The legal adviser has a role in helping the client
understand the requirements of the Charter as it applies to a particular
casc.

The Charter has been a very significant consideration in policy
development in the areas dealing with social h(,nc[l[s, criminal law, and
relugee determination. The difliculty for kawyers is that in all of these
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areas, social and economic policy considerations play a very important
role in legal analysis. Lawyers, therelore, have had to work closely with
cxperts in these fields 1o develop with them an understanding of the
elfects of and justifications for various policy aptions.

[IT. CHARTER LITIGATION

Despite its efforts to scrutinize legal issues at the policy-
development stage, the Department of Justice bas found and will
continue to {ind itself in courl, as individuals and groups take different
views of the Chlarter’s consistency wilh the policies d@nd practices of the
povernment. Here, tae, the Department is working diligently 1o ensure
that it articulates a colierent understanding of the Charter, one that 1akes
into account broad public policy consideralions.

The Department of Justice has a well developed internal process
for the consideration of legal issues. [Lis not a rigid system, but a fairly
flexible and diversified one, with vicchanisms for resolving difficult and
important legal questions. These mechanisms include ihe Department’s
litigation and Charier committees, These committees are composed of
senior fawyers who review Charter litigation and the arguments 1o be
made on behall ol the Attorney General of Canada.

To enhance its capacity lo manage Charier litigation, the
Department has also taken steps to ensure that its members age betler
informed about Charter cases. 11 now consulis much more widely within
government before making decisions. Frequently, departments other
than the one responsible for the challenged legislation are interested in
the litigation and the position that will be advanced belore the courls.

There is a tendency on the part of officials 1o want to defend
legislation that is altacked under the Charrer.  However, proper
“management of the law” requires officials to scrutinize carelully the
legislation and the government’s position in the litigation, taking into
account recent developments in the Tast-paced world of Charter law.
The government is prepared Lo recognize that legislation may not pass
Charter muster.  For example, belore the last federal elections, the
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government conceded that denying judges? or persons with disabilitics?
the right to vote was a violation of the Charter.

[V, INTERPRETING THE CHARTER

The Charter is still in the early stages of interpretation. Parl of
the difficulty for legal advisers in the policy-development process is that
they must frequently give advice within the narrow context of a single
lepal decision. Broad approaches to Charter rights for use in policy
development arc dillicult to develop because of a lack of jurisprudence
interpreting many of the Charter provisions.

Within the government there is growing appreciation that one
cannol wait for a court decision in order to resolve Charter problems.
An area of particular concern pertains to benefit programmes, which
have been challenged in a wide range of cases in the courts throughout -
Canada. After Schachter, the difficultics in attempting to develop a
policy immediately after the child-care provisions of the Unemployment
Insurance Act’? had been found to be inconsistent with the Charter
became apparent. The pressure on the federal government not to take
anything away from any of the parties who had benefitted from the
decision of the trial division of the Federal Court in Schachter!! tended
to consirain the governmenlt’s policy options. ‘

One of the criticisms most frequently made within government
pertains to the cost of ensuring that laws and government programmes
are consistent with the Chaiter. An example frequently cited (o illustrate
the cost of ensuring Charter consistency is the hundreds of millions of
dollars spent to revamp Canada’s refugee determination system after
Singh.12 Costs are a factor in determining how the government should

8 Mutdoon v. Caroda, [1988) 3 ¥,C. 628 (T.00).
¥ Canadian Disubility Rights Council v. Canadu, [1988] 3F.C. 622 (T.D.).
1050 19707172, ¢. 48,
1y was held a1 tedal that the distisetion belween natural and adoptive porents under the
Unenplogmeat Insurance Act, ibid., was disciiminatory, contiaty to sectlon 15(1) of the Charfer.

Strayer J, considered that the appropriale remody was not (o strike down the adoptive paremts
bencfits but 1o extend them to the natoral parents (19881 3 £.C. 515 (T.D).

2 Singh, supra non: 2, it was held that a relugee claimant was crliticd to an oral hearing for
the determinativn of relugee status.




602 OSGOODE HALL LAW JOURNAL [voL. 30 NO. 3

comply with Charrer rights.  The Supreme Court of Canada has
recognized in such cascs as Jrwin Toy Lid v, A.G. Quebec!? that
governmerdy must often allocale scarce resources among imporian
social poals, a factor (o be considered when the courl measures social
legislation against Charter standards and considers the issue of
juslification under section 1. _

A number of recent cases have raised questions about the
governmen?’s capacily to largel social benefils to certain groups. In
Schachier,'? the government did not appeal the trial judge’s finding that
the denial of unemployment insurance benefits to natural fathers was a
violation of the Charter. The gquestion that the povernment raised in the
Supreme Court of Canada involved the interrclationship between the
courts and Parliament in solving equalily problems. In the same case,
the Federal Court attempted o resolve the problem by extending the
adoptive parents’ benefits 1o biolegical parents, This was not the only
way (o solve the problem, In {acl, Padinment had adopted a less costly
way in the meantime¥ Thi§ case squarcly raised the question of the
povernment’s capicily. 10 allpeale searce resources among various
groups. ‘
Given the limited resaurces available, the federal government is
naturally concerncd about ils capacity lo solve social problems in a
mannper that is compatible with Charter requirements. 11 is partieuiarly
wiry of providing social beneflits in circumstances where, because of
subscquent Charter decisions, its liabilities may turn out io be grealer
than anticipated.

These are some of the issues with which the Department of
Justice s wrestling and on which we provide some assistance to the
courts in developing our understanding of the Charter. Al their core are
fundamental questions about Parliamen(’s responsibility for developing
and giving expression to public policy, the role of the courts under the
Chrarter, and the scope of the Charferitself,

13 {i989] 1 B5.CR. 927 a1 990, Seu also McKinney v. University of Gendph, [19903] 3 S.C.IR. 229 a1
286 and Stoffinan v. Vaneowver Generaf Hospitad, [1990) 3 §.C.R. 483 w1 327

14 Supra note 3,
15 gee the Unemployment Insurance Aet, R.S5.C. 1985, ¢, U-1, 5, 20; S.C. 1994, ¢. 40, s. 14,
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V. CONCLUSION

The Charter has pulled the Department of Justice into the
matnstream of decision making in government and has posed major
challenges lor the Department.

These challenges include the reorganization of the Department’s
legal services so Lhat Charter issucs are adequately considered at ail
stages of the policy-development process.  Justice lawyers must be
prepared to provide sulficient information on the requirements of the
Charter, TTowever, the impact of the Charter has meanl that the
responsibilities of Justice lawycers cannot end there.  Olten, Justice
lawyers have Lo go [urther to deal with complex and difficult policy
issucs; they have Lo assist other departments in identifying (heir options
for resolving Charter issues,

The Charter has had a salutary effect on the policy-development
process. Cerlainly, il has complicated the responsibililies of the policy
planner.  However, the need Lo ideatily evidence, rationales, and
alternatives, when assessing policics for Charter purposes, haﬁ: enhanced

- the rationality of the policy-development process.

As lime goes on, Charfer assessinent is cxpected to become even
more thoroughly mlc.gratccl into the policy-development process. As the
Charter evolves, it is anticipated that the government will get belter at
finding its way through Charter issues on the road o achieving important
public policy goals.
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IMPACT OF THE CHARTER ON THE
PUBLIC POLICY PROCESS: A
SYMPOSIUM

PREFACE

The papers in this symposium were first prepared as
contributions to a collaborative research project, which was «esigned to
nssess the extent to which govérnment policy making has been alfecled
aver the last tan yeurs by the ensctment of the Charter. The papers were
first presenied at a conlerence on the Charter of Rights held al York
University in November 1991. The participants at the conlerence
inctuded representatives from government, practising lawycers, scholars,
representalives of inferest groups, and journalists. The conlercnee was
jointly sponsored by the York University Centre for Public Law and
Public Policy and the Osgoode Tall Law Journat.?

The existing scholurship and analysis of the impact of the Charter
has tended to focus on the results in individual cases or groups ol cascs,
and Lhe reasoning cmployed by judges in those cases. This focus on the
work ol courts provides only a partial and incomplete view ol the impact
that the Charter has had on the operations of governmenlt. The locus of
the papers in Lhis symposium is on the way that the Charter has al{ected
the ongoing policy process within government, as well as the
administration and enforcement of laws [ollowing their enactment.

The introductory paper by Patrick Monahan and Marie
Vinkelstein provides an overview of the major conclusions, which
cmerged from the papers and the discussions at the conference. The
second paper examines the effect of the Charrer on law enforcement and
administration.  The symposiom then includes two sels of papers
organized as round-table discussions. The first set is wrillen by current

! The Journa symposium contains cmiy a seleclion of papets presented af the conference,
which fave bren revised for publication in e Joumnal. A complete set of aiiginal conference
papers is fonheoning in P Mooakan & M. Finkelstein, eds., The Impact of ihe Charter on fte Public
Policy Precess (North York, Ont: York University Centre for Public Law and Fublic Pulicy, 199).
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or former policy makers within government, who rellect on the way in
which the Charter has affected povernment policy muaking on a day-to-
day basis. The second group of papers provides a perspective from
commentators outside goverament and explores the impact of the
Charter on Canadtian political cullure.

The overall direction of the rescarch project was the
responsibility of Marie Finkelstein, Peter Russeil of the Department of
Political Science at the University of Toronto provided very helpful
advice and encouragement throughout the project. The November 1991
conference was coordinated by Chad Hutchinson. Denise Boissoneau,
the Adminisirative Assistant of the York University Centre for Public
Law and Public Policy, organized and managed the Conference and
ensured that it was a success.

—-The Board of Editors
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[Tex]

general, pesmitted the admission of evidence in court regard-
less of how it was altained, -

Things are different now. Section 24 of the Chailer provides
a scope for courts to consider remedies for improper pulice
behavieyus, including the exclusion of cvidence for Charter
breaches. We think it is time o aliow the Chanier to do its work
in this matler and o defermine questions nf admissibility i€
eaised in accordance with Charter jurispmdence, which permits
a balancing of the interest involved rather than a rigid le.
This may result in fewer instances of evidence being exciuded.
EHowever, rather than being a criticism of this bill, 1 se¢ that a5
a plus. Truth is an objective that shoult be sought in judicial
proceedings, not at afl costs, but at leust 30 long as the
administeation of justice is not brought into disrepute. The
Charter texi balances thuse interests, The current mle in the
Criminal Code is inflexibie,

Je n'entends pas m'astarder longuement sur la question des
communications au moyen d'appareils eellulaires. Nalre
abjectif est de carriger une facune en protéyeant les commuuni-
cations faites A [‘aide de moyens techniques qui Svoluent
tapidement. Nous estimons, monsieur le présideat, que la
technofogic elle-méme permettra bientét {on I"espire en tout
cas) d'éliminer ve probRme. Les transmissions numériques
récheirone 12 vuliérabilité de ces communications et les rendroat
probablement plus faciles i encoder,

Pour 'instant, c& gue nous avons tenté de faire, o'est
d*$tablir un juste €ynilibre entre le drait des uns de
cummuniquer en toute séeurité of le droit des antres d°avoir
accds aux ondes. Les fonctionnaires me disent que personne
n'est entRrement satisfai, d aucuns trouvans gue nous sormmes
allgs trop loin, d autres pas assez, co qui représente souvent le
Juste miliew Jai souvent le priviltge do me rmouver dans ce
genre de situation-£ avee plusieurs de nos Idgislutions, surtout
lorsque on touche Ie Code crimine! od f'on doit toujours
avancer & un rythme qui puisse correspondre anx intérits
généraux de la population,

Je vous remercie de votre attention et je suis cisponible avec
les gens autour de moi pour répandn: A vos questions.

Le président: Merci, monsieur le ministre. Nous zllons
maintenant commencer fa périede des yuesiions. Sénateur
Neirnan.

Senator Neimant Mr, Chairman, thank you.

Affaires juridigues st constiutionnelles - 4817

| Traducrion}

lité poisiwe {a cormmen faw, de fagon gfnérale, parmeitait aux
tribunaux d'sdmettre des preuves quelle que soit la fagen dont
elles avaiant &é oblenues.

Les choses sont différentes aujoued'hui. L'article 24 de la
Chane donne aux tobunaux wne cenlaine latitude en ce qui
concerne fes mesures de réparations poessibles en cas de
vomperiement blmable de la police, y compris I'itrecevabilité
des preuves en cas de vialation des dispositions de la Charte.
Nous pensons qu'il est temps de laisser la Charte 5"appliquer
en ceite matidre ot de régler les questions de recevabilité,
Tersqu'elles sont soulevées, canformément 4 la jurisprudence
telative 4 Ia Charte, qui permet un équilibre des intéréts en
cause pludt que d"établir une rgle rigide. 11 est possible que
Tes cas oft des preuves seraient jugdes irrecevablies se fassent
plus rares par conséquent. Cependant, je vois 12 un avantage du
projet de loi phidt qu'en inconvénient. La védté est un objectif
qu'il faut rechercher dans la procédure judiciaire, pas 2
n'importe quel prix, mais au moins dans [a mesure o
I"administration de I3 justice ne tombe pas en discrédit, Le
texte de 1a Charte £ablit un équilibre entre ces intérdis, alors
que la rigle prévue actuellement dans le Code criminel est
inflexible.

I do not wish o spend any more time on this issue of
cellular telephone communications. Our abjective is to remedy
s shoricoming in prolecting communication by rapidiy evoiv-
ing technical devices. We feel, Mr, Chairman, that the
technolagy itself will soon make it possible {or 50 we hope) to
eliminae the probiem. Digital transmissiens will make these
carmmunications less valnerable and will probably make them
casier to encrypt.

For the dme being, what we have aucmpted to do was te
establish & fair balance between the rights of some to
vommunicate in security and the rights of others to have access
to the alewaves. My afficials have told me thal ao one is
nnlirely salisfied: some peopie think we have gone too far,
«thers find we have not gone far enough, and this often shows
we have arrived at the middle grownd. I have oflen heen
privileged 1o find myself in this type of sitvation with our
legislation, especinlly when we a dealing with the Criminal
Code, where we must always make progress al a rate that
corresponds to the gencral intercsts of Canadians.

Thank you for your attention. § and the people with me are
now renily 1o answer your questions.

The Chaitman: Thank you, M Blais. We will now start
the question pesiod, Senator Neiman,

Le sénatear Neiman: Mensicur Je président, je vous
R,
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Me. Minister, also, for those explanations that you have
given us with espect te Bili C-109. 1 do not have 1o tell you, as
you emphasized yoursell again, that  great part of this hill has
i do with provisions regarding what are drafts,

Mr. Minister, we. all know. why We s bers. and I think the
most impertas part of this bil} is the provisions that deals with
wiretap l;gxslwen. Just before I ask specific questions, T
like you 1o give us u little. backgmﬂnd aboul how:
iegislation i determi i
dong with-vonr di-uﬁxp
law provides o
Departrent of Jostice A6q says that the: Min:swr shatl exarmne
avery: bill that 5 introdiced by: a Minister of the’ Crown; dnd
Ahat unded the fegulations: of that'act, the Deguly Minister will
provide: a certificats. to thetl effect]

¥s: that; done: withont exceptlon, and how doyou' detetinine
thatkIr woirld be impossible for you to examine them alb Faii
ot even suxe: your Deptity Minisier: cobld’ do'such & thing,
However, given that these bills, patticutarly in the Criminal
Code, toueh so directly and so frequently on Chanter qucsuons
or protections, how do.you: detecmine: what you are 'going o
pmcwd with; when you hear or ans old’ o witnesses: that: say,
“Fhis is going'to violate the Charter, (his Is siother state that

we arg makmg. e;should a0l e doing this"71s thers some

pany
_ I all Lhcse Witnesses iy, we afe
going 1w o alu:ad wilhi ‘this' and: We 1hink it “will:be Charter
appmvcd ®

How do you make these decisions, because as you must
know, there are several sections in bere, that in spite of the
good intentions — and I accept that unreservedly — must

comply with the Charter, T am very concemad about some of

the sections in here,
Mz Blals: Ml'. Chairman. a3 Mmster of. Iusucr;. il isi my
ety : . m

e have the sdvive, there is g sk possibly 20 pet cént, 40
per cent: The cablnet makes jts decision on-that.

{Traduction]
Monsieur 1z ministre, e vous remercie Egalement pour les

explications que vous nous avez données au sujet du projet de -
Toi C-109. Je n'ai pas basoin dz vous dire, puisque vous Payez -

souligné vous-mEme encare une fois, que ce projet de loj se
compose en boane partic de dispositions relatives ¥ des
mesures provisoires.

Mansicur 12 minisire, nous savons tous pourquoi nous
sommes ici, et je pense que les dispositions portant sur I"écoute
dlectronigue constituznt fa partie f plus importante du projet

de loi. Avant de vous poscr des questions précises, jaimenis -
gue vaus nous donniez une jdée de la fagon dont ce projet de ¥

Toi en est arivé A sa forme actuelle, Je sais que ce sont vos

rEdacteurs, an ministire de la Justice, qui ont fait tout le travaif, |
mais la ol prévoit quae vous, en tand qué ministre, devez donner

15-5-1993.
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volre awtorisation. La Lot sur le ministére de la Justice précise :

que le ministre doit examiner tout projet de Tol déposé pac un
ministre de 1a Courcnne &t que le sous-ministre doit gtablic un

cerlificat en ce sens en verta des réglements d’application de 3

cette loi.

Est-ce gue cela se fait sans exception, et comment
proc&dez-vous? I vous est impossible d'examiner tous les °,
projets de loi. Je ne suls mEme pas sdre que votre sous-ministe

puisse le faire. Cependant, £lant donné que ces projets de loi,
particulidrement ceux qui portent sur le Code criminel,
louchent trés souvent directement les questions reladves & la
Charte pu les protections qu'eile accorde, J*aimerais savoir
comiment vous déterminez Ja fagon dont vous allez procéder,

zlors que des témoins affitment — 2 vous ou & d'aufres — que

certnines dispositions violent la Charte, que novs sommes en
1rain de changer la nature de notrs Etat et que nous ne devrions
pus le faire. Essayez-vous d'£tablir un ceqtain équilibre dans
votre ministdre en décidans, malgeé ce qu'affirment tous les

témeins, d’aller de 'avant parce quée vous eroyez que g sera -

jugé conforme & Ia Charte.

Comment prenez-vous ces décisions? Comme vous Je savez
slisement, i ¥ 2 de nombrenx arficles de ce projet de Iof qui,
malgré les meilleures intentions du monde — et je Pacceple
sans réserve —, doivent Elre conformes A la Charte. 11 ¥ a
cestains articies gui me préoccupent beaucoup,

M. Blnis: Monsicur Ie président, 4 titre de ministre de la
JTustice, je suls responsable de veiller 3 ce que toutes nos Tois
respectent la Charte. C'est plus facile quand ce sont des lois
qui viennent de moi. Comme vous le savez, si le Cabinet
propose des Jois, i'ai 1a responsabililé, en Lant que conseilier de
[s Reine, de denner mon avis et de certifier si Jeurs dispositions
respectent ou non la Charte, Parfois, nous devons effectuer wne
&valuation en bonne et due forme. Si ces lois sont contestées
devant Jes tribunavy, quefles sont pos chances qu'elles soient

jugées conformes A Ia Chaste? En un sens, le Cabinet a le droft

de dire, aprés avoir obtenu mon avis, quil y 2 un dsque, par !

exemple de 20 ou de 40 p. 100. Et il prend ensuite sa déeision
en conséquence.
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guaramee. ifmy awn peupte are nm sausi!‘ ed vmh me Charw
fuestions.; ‘becatise it s not anolher ‘minigter askmg e that
Kndof & penmssicn. A'speciafized Bt of 25 lawyess, working
al-this specific point; deating with ‘all: gloriiants of the Charier,
sssists me with the himan dghis-and iegal issves. Charer
dectsions afe mioving very fast: “You have Chadei decisions
frsde at different colips Jevals 'on & fegalar Basi,

tn ﬂm spacaf‘c ease; b am eonfidint. I-asked Ty p:opie 0
i ikt

Have To cnmp We hat'e ) mmamplm thie changes and
SOMpYY with hé Charse. Obviously, we have to give police
some loals, some means, of dealing with drug trafficking.
Unforcunately those criminals are not putling their agreement
in writing.

People in the commanity have asked me regularly whether
police are going lo be given the Charter-proef tocls to fight
crime. It was a guestion of confidence. Though there is no
[00-per-cent fuaraniee, T am masonably sure this legislation is
Charter-resisient.

Senator Neiman: Siarting with the definition of a private
communication; that section seemed unexceptionally avid,
thal you have to appraise it to make it more specific. I do not
understand why you meved the definition of conseat from the
consent section of the Criminal Code, cancelled i there, and
put it here, beeause this is under 183. 1, added ta the definition
section,

‘What was the purpose behind that? That, in itself, is not a
definite. Why did you not just add it 1o the definition section if
you considered it a definition. Tt is nol really that, it is an
explanation of the powers, and to me it should have stayed
where it was, Do you have an explanation?

Fred Boblasz, Counsel, Criminal Law Polfcy, Depart-
ment of Justice: Cenainly, Senator Neiman. I believe that
you are referring to proposed Sectipn 133.1. 1 think you
understand that we are really not re-enacting any:hmg. itis
re=positioning.

Senator Neiman: Exactly. 1 am asking why you did i1,
heeause it is not 2 definition. Tt is really powers umder the
consent section. I thought it more properly belonged where it
was before, if you were going to leave it and have it in there
at all.

[Traducrion}

I est évident que je ne vais pas déposer un projet de loi, et
Iui donner men assentimert personnel, si mes propres
fonctionnaires ne sont pas satisfaits des aspects relatifs 2 [a
Charte, parce gu'il ne s'agit pas alors d'un autre minkstee qua
me demande ce penre de permission. Nous avons un service
spéeialisé composé de 25 avocats, qui travailtent & ce odté de
la question, qui étudient tous les ¢éments de la Charte, et qui
me conseillent sur tes questions celatives aux droits de la
personne et les autres questions juridigues. Les décisions sur la
Charte vont ugs vite, Il y 2 des wribunaux de différents niveaux
qui en prennent régulidrement,

Dans ce cas-ci, je suis confiant. I"ai demandé A mes gens
d'étudier 1z projet de loi sous cet angle, Cela se fait
régalidrement dans le cas des autres lois & cause des décisions
des tribuniaux auxquelles nous devens nous plien Nous devons
examiner ces changements et respecter la Charte. I est évidant
que nous devons donner A la police des outils, des mayens de
tutter contre le irafic des stupgfants. Malheureusement, ces
criminels ne nous donnent pas leur accord par éerit.

Lies gens, dans la population, me demandent cégulidrement si
Ta pulice pourra disposer d'outils 2 P'épreuve de la Charte pour
lutter contre [e crime. C'est une guestion de confiance. MEme
s'il ne peut pas ¥y avoir o garautic & [90 pour cent, je suis 3
peu pras cortain que ce projet de loi résistera 3 'examen, en ce
qui conceme s4 conformité A Ia Thase.

Le sénatenr Neiman: Commengons par )z définition de
'expression «communication privées; cet article est exception-
nel, en ce sens gue vous avez d6 I'évaluer pour le préciser, fe
ne comprends pas pourguoi vous avez déplacé la définition du
consentement qui se trouvait dans Particle du Code crimine]
sur 1a guestion, paurquoi vous I'avez abrogée la-bas ot ajoulde
ici, puisqu'elle se trouve A I"article [83,1, aprés l'article
comprenant les définitions.

Quel était I'objectif de ce changement? Ce n"cst pas ¢n soi
une définition. Pourquoi ne pas avoir ajoutd cetre précision tout
simplement dans 1'asticle comprenant les <éfinitions, st vous
jugicz que c’en €tait une? Mais ce n'en est pas vraiment unc;
¢’est une explicaticen des potvoirs £t 3 mon avis, cela aurait dg
rester ob c'étail. Avez-vous ume explication?

M. Fred Bobiasz, consefller juridique, Yolitique en
matidre de droit péngl, droit pénal, ministbre de la Justice:
Ceelainement, sénateur MNeiman. Vous pariez, je pense, de
Iarticle 183.1 proposé. Vous comprenez bien que ce a'est pas
wraimenl un changemenl, mais simp{ement un déplacement.

Le sénnteur Nefrnan: Exactement, I'aimerais savoir pous-
quoi vous avez fait cela parce que ce n’est pas une définition.
C’est en réalité une définition des pouvoirs prévus dans
T'article portast sur le consentemeni. {1 me semblait que cepte
disposition é1ail plus d sa place auparavasm, si vous vouliez
Pinclure d'une fagon ou d’une autre dans Je projet de loi.
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public interest with the concurrence of all parties. This is
proposed legislation in the public interest to combat the scourpe
of organized crime and the drug-refated dimensions inextricably
bound up with it.

T hope that some of what [ said today has helped you to better
appreciate the bill, My colleagues here are prepared to clarify that
which [ left incoherent and fo respond to any concerns, questions
or comments you may have.

Senator Milne: Mr, Minister, you said that you have compared
this bill to legistation in other free and democratic countries.
Many of those other [ree and democratic countries do not have a
Charter of Righls and Freedoms. You may lave noticed that this
place Is a little more concerned with Charter freedoms and the
constitutional rights of individuals than is the other place.

Under section 8 of the Charter, we are all protected from
unreasonable search and seizure, Are you confident that reversing
the onus onte an accused to prove that an ilem is not the proceeds
of erime wilt not be found to violate section 87

Can it possibly be saved by section 17

Mr. Cotler: 1 sm glad you brought up that question, senator,
for 4 number of reasons.

First. as I said, we looked at other jurisdictions, such as
Aunstralia, the U.K. and Ireland, [ singled those out beeanse they
have reverse-onus provisions nol unfike what we are proposing
here, You made the important point that we have a Charler of
Rights; other jurisdictions may not. Therefore, we must hold
ourselves to this standard of the Charter of Rights, not to the
standerd of the common law that will obtain in those
jurisdictions.

Our ‘officiats:; imm whitt1 wm:id cafl -2 legal ‘polisy pomt of
view, ToioKed: to' see how fhese. measires worked i “other
}umdaclmns. They Had: {060 whother what we were, pwposmg
comporied with the Charier. Tiput the same questions 1o thenw as
vou have asked oFsies T @id Yok Birst; 40 el thers is 2 prima
fucie brench ol a Chasier right'~ that 15, seetion 8 with regsrd (o
search-and Selawe provisions =~ and il there is,; 5.0t  niberwise
saved under the Hectioty {;-deinonsirable justificatory approach]
What other free and democraiic societies do is not varelated to
section 1, because that seetion directs us 1o look at what those
societies do. You are correct in saying it is not cnough {o look at
whut other free and democratie societies do it it does not comport
with our protections under the Charter,

[ could best ask Mr. Cohen, whe tooked at these Charler
provisions i that context, in particular at scotion 8, to respond.

Stanley Cohen, Senior Geperal Counsel, Homan Rights Law
Scction, Department of Justice Capada: I should answer it preity
casily by supgesting thut the eraphasis in section § jurisprudence
has been on the protection of privacy interests and not the
pratection of property interests per se. [ do not want to leave that
on my own shoulders. I would rather quote from one paragraph

parfaitement comuienl nous pouvouns légiférer dans Pintérét
public avee Paccord de tous les partis. I vise & faire obstacle au
{léan du crime organisé et aux activités lites & la droguee qui hw
30n} inextricablement Hées.

I'espiye que ce que j'ai dit avjourd’hui vous aide & micux
comprendre Je projet de loi. Mes collégues ici sont préts 3 clarifier
¢e qui teste d'incolérent et 4 répondre & toules vos questions ou
comnenlaires.

Le sénatenr Miloe 1 Monsieur le mindstre, vous dites que vous
avez comparé ce projet de loi aux mesures législatives qui existent
dans d'awtres pays lbres et démocratiques, La plupart de ces
autres pays n'ont pas de charte des droits et libertés, Vouns avez
peut-&lre remarqué que, comparativernent & I'autre endroil, on se
préoceupe davantape il des libertés prévues par la Charle ot des
droits constitutionnels des individus.

Ex vertu de Varticle 8 de la Charte, nous sommes tous prolégés
contre les fouilles el les saisics abusives. Bles-vous certain que le
fait d'imposer le fardeau de la preuve a l'accusé, qui devra
prouver gu'unt bien n'est pas le produit de I eriminalité, ne sera
pas jugé contraire & Farticle 87

Celte disposition pewt-elle étre validée par Particle premicr?

M. Cotler 1 Je me réouis que vous posiez cette question,
madame le sénateur, pour un certain nombre de raisons.

Tout d'abord, comme je Fal mentionné, nous avons cxaming
d'auires pays, comme Ausalie, le Royuume-Uni et Plrlande.
Tai choisi ces pays parce que lears dispositions concernant le
renversement du fardean de la preuve sont semblabies 4 celles gue
nows proposons icl. Vous faites valoir que nous avons une charte
des draits et que d'autres pays n'en ont pas, Par conséquent, nous
devons nous e tenir 4 la norme de la Charte des dreits, ot non &
la nomme de i comntnon law qui prévaut dans ces pays.

Nos fonctionnaires ont examiné comment ces mesures
sappliquaient dans d'autres pays, du point de vue de ce que
j'appellerais une politique juridique. Ils devaient vérifier si ce
projet de lof etait conforme 4 1a Charte. Je lenr aj posé les mémes
questions que vous me posez. Je 1'ai fail Loat d'abord pour vérifier
si, & premiére vue, on portait atteinie & un droit établi par Ia
Charte — c'est-d-dire, article § concernant les fouilles at les
saisies - ¢4, le cas échéant, si celte mesure pouvait néanmoins élre
validée par I"article premier. Ce que font d’autres sociétés fibres et
démocratiques n'est pas sans Hen avec Uarticle premier, puisque
eet article nous améae A regarder co que font ces sociélés. Vous
avez raison de dire que ce n'est pas suffisant d'examiner ce que
font drautres socigtés libres et démocratiques si ce w'est pas
conforme aux garanties prévues par ta Charte,

Je ferals micux de demander # M. Cohen de vous répondre.

puisqe’il a exanting les dispositions de la Charte duns ce contexte,
en particulier Iarticle 8.

Stanley Cohen, avocat général principal, Section des droits de In
personne, ministére de Ia Justice Canada @ Je pourrais facilement
vous répondre en disant que Ia jursprudence concernunt Particle
§ met I'accent sur la profection de la vie privée et non sur Ia
protection des biens en soi. Je ne venx pas assumer [
responsabilité de cette affirmation, Je vais phudt lre un extrait
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from a decision by Mr. Justice McPherson, who is now on the
Ontario Court of Appeal, He was sitting in the Ontario Court
General Division at the time, It is a case involving Unishare
Investments Limited in 1994, This is & forfuiture case involving
seiling flowers and a seizure without a permit. This kind of issue
was ruised. Reparding section 8, he said that

The case law esiublishes clearly that not all things or
property are protected by section 8 of the Charter. Rather,
property is protected under section § only if the seizure of
the property istrudes into or tramples the interests and
values protected by section 8. In case afler ease, the
Supreme Court has siated that section 8 protecis the
bodily integrity and privacy of people, not their property,
unless the property being searched or seized relates directiv
to a privacy interest. If the Supreme Cowrt of Cinads had

wanted to say that properly standing alone was protected by

section 8 of the Charter, almost every case it hua dealt with
provided an oppartunity 1o do so.

Wirpoild ove B 100 and extansive distussion shoiit whthier
m:ctmn 8 ;ur:sprttd&nc Ims”'hccn modn‘ ed smce “that t:mc

e e,trons,,. ciedible argumcms'ttmt cafibe prcsented il sectmn 8
v delefice of this indasure:

Senator Mile: Has the Supreme Court spoken on this matte?

Mr, Cohen; You ecun go back to Humter v, Sewithanr in the
Supreme Court and examine the opition of Mr. Justice Dickson,
as he then was, We find that the emphasis in section 8, the core
value being protected, is privacy. That is Mr. Justice McPherson’s
taking-ofl point.

Senator Baker: It is section 7, and not section 8, fundamental
justice,

Senator Milne: They are carrying on [tom section 7 und
fundamenial justice.

Mr. Cofler: Let me o back (o my depleted intellectual capital
from my professorial days and (ry to recall some of that. 1 think it
is refevant to the eluster of Charter issues that may arise, whather
it is section 8 or section 7, und its relationship 1o scotion 1, We
talk about the entire cluster of legul rights in section 7 omward in
the Charter.

It was that cluster of legal rights that was looked at. To
contextualize it for a moment, as Madam Justice Bertha Wilson
put it, in Charter cases, if vou waui to appreciate the
constitutionality of any particnlar plece of legistation, you have
to look at the context im which it was enacted. I can give you
example after example that has certain fact patterns that become
valid in the context in which that issue arises.

d'une décision du juge MoPherson, alors juge de la Cour de
'Onturio {Division générale). gui se trouve maintenant 4 la Cour
d'appet de I'Onlario. I s'agit d'une affaire mettant en cause
Unishare Investments Limited, en 1994, Dang cette affaire, des
flevrs &taient vendues et i ¥ a eu confiscation et suisic sans permis,
Ce genre de questions a &té soulevé, Concernant article 8, Je juge
4 eCrft ceal :

La jurispradence éiablit que ce ne sont pas tous les objets ou
biens qui sont protégés par Particle 8 de [a Charte, Plus
précisément, les biens sont protégés par article §
uniguement si leur saisie constitue une intrusion dans les
droits ou les valewrs protégés par article § ou wun
empidtement sur ces droits ou valeurs. Dans plusicurs
affaires, Ja Conr supréme du Canada a stutué que Particle
8 protége Minégrité physique et le droit 4 la vie privée de la
personie, ef nou leurs biens, 3 motas que les biens qui font
I'obijet ¢ une fouille ou d’une saisie aient un rapport direct
avee le droit A la vie privé, Si ko Cour supréme avait voulu
dire gue le blen en tant gue tel éait protégé par Uarticle 8,
elte gurait pu le faive parce que presque chaque affaire fuien
donnail Pocession.

Nous pourrions discuter longuement 4 savoir s ia
jurisprudence concernunt Particle 8 a changé depuis ce temps, 11
ne fait aucan doute que des arguments fondés sur Paricle &
pourraient étre présentés. Je ne veux pas que vous ayez
limpression que nous avons négligé cos aspects. Nous croyons
plutdt gue des arguments solides e1 crédiblos peuvent s'appuyer
sur Particle 8 pour défendre cette mesure.

Le sénateur Milne : La Cour supréme s'est-elle prononcée sur
cette question?

M. Cohen: Vous pouvez prendre la décision de la Cour
supréme dans Paffaire Huwer ¢, Southam et examiner Popinion
cxprimée par le juge Dickson, plus tard Juge en chefl En ce qui
concerne Narticle 8, nous conslatons que ["accent est mis sur Ja vie
privée, que ¢'est 1a la principale valeur & protéger. Clest sur ¢o
point que s"appuic le juge McPherson.

Le sénateur Baker ; Cest Parliche 7, et non Particle 8, Ia justice
fondamentaie.

Le sénateur Milne  Ls commencent § Particle 7 et & Ia guestion
de 14 justice fondamentale et poursuivent ensuite.

M. Cotler : Malgré mes faculiés inleflectuelles offaiblics,
Taimerais revenie & I'épogue oft jenscignais et essayer de me
rappeler de certaines choses. Je crois qu'on parle de ensemble des
dispositions de In Charle qui peuvent 8tre soulevées, que ce soit
'article 8 ou Farticle 7, of du lien avec Particle premior. Nous
parlong de Pensemble des droits juridiques 2 partir de article 7 de
Iz Chagte en montant.

Créeail Uensemble des droits juridiques qui ont é4é examinés,
Pour mettre cela en conleste, comme madame le juge Bertha
Wilson I'a dit, dans les caunses liges a la Charte, si vous vouler
dvaluer la constitutionnafilé d'une loi quc]umque, vous devez
exarniner le contexte dans leguel cetie loi a &é promulguée. Je
peux vous donner de nombreux exemples o certaines situations
sont validées par le contexie,
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I we took at the reverse-onus scheme in this particular bil), we
have {o appreciate, from a contextual point of view, that it is
invokable only afier conviction for a criminal organization
offence or for certain serious drug offences. Also, the reverse-
onus scheme requires — aud this is the burden on the Crown for
prosecutorial purposes — the Crown to satisfy an additional test
in demonstrating that the offender engaged in a patiern of
criminal activity for the purpose of receiving a material benefit or
that the legitimate income of the offender cannot reasonably
account for all of the offender’s property.

I appreciate that if you look at the overall contexi of the
Charter. the reverse-onus provision, if I can use another term,
raises & presumption of a prima lacie breach of Charter rights,
The reverse-onus pravisions have been upheld by the courts,
including the Supreme Court of Canada. T refer you 1o the
analysis of the Supreme Court in the R, v, White case 1998, 2
S.C.R., at page 3.

1 will give you o quick sununary of that case, which applies
particularly to the understanding of context and purpose, another
principie that the court uses in interpretation and charter
jurisprudence along with the contextual principle, the purpose
principle and the comparative principle in leoking at other frce
and democratic societies and so on. The refevant factors that the
court enunciated in upholding provisions such as those that have
been put before you include the importance of the objeclive of the
legislation — that might be called the purposive principle
interpretation -— and its careful design. We go 1o the Oukes test
and the rational connection between the objective of the
legislation and the means used to secure that objective and
whether the results are impaired as minimally as possible. With
respect to thege Charter interpretive principles — the contextual
principle, the puspasive principle, the rational connection and the
minimal fmpairment principle in the Oakes case — the Svpreme
Court’s analysis in R v, Wiite goes into that.

Their parlicular application to this bill — what the court
* directs us in Winre and in all other cascs on the Charter to look
al — is tied specifically 1o the important objective of fighting
organized crime and effectively depriving il of the financial gain
tat is its main motivating force.

I would expect that the court would look at the genre of
criminal aclivity that we are seeking to combut here aad will
appreciate not only that we are dealing with criminal
organizations and that the bill is targetsd specifically to those
organizations, birt that we cannot necessarily get at the il-golten
proceads of crilme withoul this kind of legislation.

The purposive nature of the legislation would be appreciated
by the court in the context of what organized crime engages in, |
think that the court would then usk the following: Is there a
rational connection between the particular offences that are
eligible for the application of the reversal of the onus and the
reversal of the onus itself, the rational means tesi? Inherent in the

51 nous regardons le réglme &tabli par ce projet de loi gui
permat d'inverser le fardexu de la preuve, nous devons
comprendre, d'un point de vee conexiuel, qu'il pent étre
invoqué seulement aprés qutil ¥ o eu déclaration de culpabilité
relativement & une infraction d’organisation crimipelle ou
certaines infractions graves lides 3 la droguee. Par ailleurs, ce
régime exige - et ¢'est fe fardeau gue doit assumer le ministére

. public 4 des fins de poursuite — que le ministdre public démontre

que e contrevenant était engagé dans des activités criminelles
répétées dang le but d'en retirer un avantage matériel ou que le
revenu lépitime du contrevenant ne peut justifier tous les biens
qu'il posséde.

Si vous lenez compte du comiexte général de la Charte, a
disposition concernant le renversement du fardeau de la preuve, §i
je peux utiliser une autre expression, laisse présumer 3 prime
abord gu’on a porté atteinte aux droits &iablis par {a Charte, Qr,
parellles dispositions ont &¢é conlirmées par les tribunaux, v
compris Ia Cour supréme du Canada. Je vous renvoie 4 Punalyse
de la Cour supréme du Canada dans Paffaire R. ¢, White de 1998,
2 R.CS,, page 3.

Je vais vous résumer bri¢vement cetle aifaire, qui s'upplique tout
particuliérement & la compréhension du contexte ¢t de Pobiet, un
andre principe sur lequel la cour s'appuie pour rendre ses décisions,
oulze la comparaison avec d’autres sociétés libres el démocratiques,
etc. Les facteurs que Ia cour invoque pour maintenir des
dispositions comme celies que vous aver devant vous
comprennent, eutre aulres, Mimportance de Uobjectif de la loi —
on pourrait parder de interpréistion du principe fondé sur
Pobjet — et 1o fagon dont clle a é1¢ soigneusement congue. Cela
nous améne av critére dabli dans Paredt Owkes o au lien rationnel
entre P'objectil de 1a loi et les moyens utilisés pour atteindre cet
objectif en portant le moins possible aticinie nux droits. Dans
Paffaire R. ¢. White. la Cour supréme s'appuie sur ces principes
dinterprétation de la Charte — le principe fondé sur le conlexte, le
principe fondé sur Pobjet, le Hen rationnel et fe principe fondé sur
I"atleinte minimale. '

Dans le cas du projel de foi, Napplication de ces principes -~
que la Cour nous enjoini de véifier dans Uarrdl Wiite ot dans
toutes les aulres canses traitant de la Charte — est lide
précisément 4 'objectif important qui consiste 4 lutier contre le
crime organisé et i le priver des gains financiers qui sont sa
principale source de motivation.

Je m'aitendrais A ce que la Cour considére fa nature des
activités criminelles auxquelles nous nous attaguons et qu'elle
recannaisse & la fois que nous avons affdive & de$ orgunisations
critninelles viblées précisément par le projet de lod, ¢f que nous ne
pouvons pas nécessairoment arriver & confisquer les produits de la
criminalité saus une loi de ce genre.

L'intention du projet de loi serait évaluée par ka Cour dans k
contexte des activités auxquelles le crime organisé se livre.
Ensuite, je crois que la Cour se demanderait 580 v a un lien
rationnel entre les infractions admissibles & une inversion du
fardeau de ln prevve et 'inversion du fardeatn de ka preuve comine
telle, selon le critére des moyens rationnels. Il est dans la nature
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very nature of organized erime is the commission - of numerous
offenices for the accumulation of that illicit income. The rational
connection would alse be (urther supported by additional
preconditions on forfeiture, which require proof, and that is the
important point. The cour will say that we have to provide proof
of & pattern of criminality or unexplained accumulbation of assets.
Again, il would be the conlexinal principle, in respect of which we
have a high threshold of evidentiary requirements taitored to the
understanding of the natwe of 1 criminal orgunization and how it
uses ill-gotten proceeds of crime, including from drug-reluted
offences, to further its international criminal activity, of which the
organized crime component in Canada is one part.

The bill narrowly targets a genre of offences and thereby, with
all the protections and safeguards, minimally impairs rights and
provides & rational conpection between the objectives sought, that
is, the combutling of this scourge of organized crime, and the
means used to achieve it.

In my view, senator, as someoni¢c who has concems about
revesse-onus provisions, having regard 1o the context of the bill,
namely, organized crime; to its purpose. namely, to combat the Ui
gotten proceeds of that organized ciime; and finally, t the means
by which we are seeking o do it, that is, through the exafling of o
narrowly tailored law specifically desipned to counter that specific
genre of offences, I think the court would see it as one where if
there was ¢ prima facie violation of a Charter right — that itself
would be arguable — the section 1 justificatory framework would
be there. .

Mz, Cohen wants to add a small poini.

Mr. Cohen: | was trying to respond directly to your section 8
issue, senator, bul revorse onus as it has been litigated in the law
has pretty well always occurred as an argument raised in relation
to section 11{#) of the Charter, which deals with the presumption
of innocence. What we are dealing with here at the stage of
forfeiture is someone who has already been convicted. Thus, thers
is no applicable presumplion of innocence at this stage in these
proceedings.

Senator Milne: The minister is leading into the next part of my
questioning, which was ptesumption of innocence. I see that there
it @ relief~from-seizure provision in the bill, claose 9, for an
inpocent thivd party. What will innocent third parties have (o go
through Lo get their property back? Will they have 10 prove their
innocence?

Mr. Cotler: In going through the safeguards in my previous
answer to you, senator, 1 should have included the role of judicial
discretion, which we wre preserving, and also the judicial
discretionary limit on the total amount of forfeiture in the
interesis of justice. Third-purly interests are among (he faclors
that could be considered by the courts in setting any such linit in
tndividual cases, and more specifically, there are avenues under
the current proceeds-of-crime scheme in the Criminal Code,
before any amendment, by which an innocent third party can seck
1o retuin #n interest in property that will otherwise be or has been
the subject of forfeiture proceedings, The bill makes specific
provisions for ensuring that these avenues will apply i respect of
roverse-onus forfeilure as well,

méme du crime organisé de commettre de nombreux crimes pour
acquérir d'importunls’ gains illicites. Le lien ralionnel serait
également coufirmé par d'awires conditions sine qua non 4 la
confiscation, qui exige de fournir des preaves, ce gui est
fmportant, La Cour voudra gu'on démontre qiil ¥ a activités
criminefles répétées ou acciimulation inexpliguée de biens. Encare
une fois. oo serait le principe fondé sur le contexte, en verty duguel
i} y a beaucoup d'exigences uuxquelles {1 fant satisfaire oo matidre
de preuve pour comprendre la pature d'une organisation
criminells et comment elle utilise les produits de la criminalitg, v
compris celle liée & la drogue, pour promouvoir ses activilés
criminelles dans le monde et notamment an Canada.

Le projet de loi cible un geare limité d'infiactions e, avec
toutes les mesures de protection et les garanties prévues, il
constitue unc atteinte minimale aux droits et il dtablit un len
rationne] entre objectif recherché, Cest-d-dire [2 lutte contre be
fiéau du crime organisé, et Jes moyens utilisés pour les atteindre,

Mudame le sénateur, les dispositions sur Iinversion du fardeau
de fa preuve m'inguidtent mol aussi mais, aprés avoir examiné e
contexte du projet de Iot, gui est le crime organisé, son objectif,
qui est de tutler contre les produits de I criminalité et, enfin, les
moyens par lesquels on veu! le faire, c'est-d-dire ¢n concevant une
loi qui cible des inlractions bien précises, je pense que la Cour
estimerait que, méme 8'il y uvait 4 premiére vuc atieinte 4 un droit
garanti par la Charte — ce qui resterail contestable — le cadre de
justification de P'article premier servirait de rempart.

M. Cohen veut ajounter quelque chose,

M, Cohen 1 I'essavais de répondre directement & votre guestion
sur {article 8 de la Charte, madame le sénateur, mais Uinversion
du fardeaw de 1y prenve a pas mal tonjours &té conlesiée en vertn
de Palinén Hd) de la Charte, qui traite de la présomption
dinnocence. Dans le cas gui nons occupe, I confiscation vise
towjours quelqu'ma qui a déjd éwé déclaré coupable, Done, la
présomption d'ionocenoe ne sapplique pas 3§ celle étape des
procédures,

Le sénateur Milne : Vous m’amengz & poser ma question
suivante sur la présompiion d’innocence. Je vais que Farticle 9 du
projet de oi prévoil la restitulion des biens confisqucs dans le cas
de tierces parties innotentes, Qu'est-ce que ces personnes doivent
faire pour récupérer leurs bieng? Devront-elles prouver lewr
innocence?

M. Cotler : Parmi les mesures de protection dont je vous ai
parlé tout & Phewee, madame le sénateur, Paurais dé mentionner e
pouvoir discrétionnaire des tribunaux, qui est préservé, et Ie fait
que les tribunaux peuvent restreindre le montant total des biens
confisqués dans I'intérét de la justice. Les intérdts des tierces
parlies font partie des facteurs pris en considération par les
iribupanx pour limiter ce montant ef, plus précisément, le régime
actuel prévoit déjd des moyens par lesquels unc tierce partie
innocente peut conserver un bien qui autrement ferait ou a déja
fait 'objet d'une mesure de confiscation. Des mesures précises ont
&1é prévaces dans le projel de loj pour que ces recours sTappliquent
en cas d'inversion du fardean de la preuve.
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1 will tumn it over to My. Scromeda to respond more specificaliy.

Shawn Scromeds, Counsel, Criminal Law Policy Secitan,
Department of Justice Canada: The minister is correct. We are
careful to ensure that the current ability under the proceeds-of-
crime scheme for thied parties Lo contest forfeiture is preserved
and extended to this scheme as well. Those are a number of
technical amendments included in the bill.

In addition, as the minister has pointed our, there is an
additional power here, not included in the cutrent proceeds-of-
crime scheme, whicl gives judicial discretion wherc additional
third-party interests could be taken into account. For example —
I think this is perhaps one of your concerns — if a third party was
unrepresented and may not have been able to take advaniape of
some of the current provisions, a judge neveriheless, of his or her
own motion could raise it at the discretionary stage by saying,
“No, this does not appear to be validly the proceeds of crime.” or,
“There appear to be other interests in this, I bave my own motion
and will limit forfeiture here.” We have included sn additionat
protection.

Finally, there is an additional protection inherent in the nature
of what we have defined as being subject to reverse-onns
forieiture. With respect to the current scheme, there is no direct
requirement that it be property of the offender. There is just &
requirement that it be proceeds of crime.

Here, because we are thore narrowly targeting it and are
otherwise putting it on the offender to prove that it is not
proceeds of crime we have limited it (o the term used in the bill
itself, “property of the offender.” The Attorney Generul will have
to demonstrite that it is property of the offender. We are talking
about 4 parrower concept right from the outset,

Senator Baker: 1 want to congrainlale the minister on his
excellent presentation. Judges who will be looking at this
proposed law in the futnre will appreciate that, because
sometimes there is not a clear indication from the government
as to the purpose of legishation. You have been Forthcomm[,, exact
and complete in your answer.

Mr. Cotler: The reason is 1 learned in my professorial days that
you should read the purposes into the record so the court will
understand what you had in mind.

Senator Baker: You will notice in R v Sherpe in 2002, this
commitiee was singled out by the Chiel Justice of the day in
saying this was the only contribution. In fact, it was
Senator Beaudoin who was singled oul,

Me. Cotler: He is another constitutional law professor.

Senator Baker: The reverse onus is clearly codified in various
sections, 515, for example. Whether or not you will be released
tlier you are charged, it is spefled out as a reverse onus in 515(6).
We codified the reverse onus in other legislation, for example, the
Fisherics Act. Where it has not been codified, as the minister has
said. given the circumstances of the day and the public
importance of legislation such as we have seen on impaired
driving, every highway traffic act allows a police officer now
stop somebody for no pood reason, generafly speaking, and

Te vais demander & M. Scromeda d’apporier d'autres précisions.

Shawn Scromeda, avecat, Section de Iz politigue en matidre de
droit pénsl, ministére de la Justice Comada : Le ministre a raison.
Nous tenons & ce que les recours offerts sctuellement aux tierces
parties pour contester la confiscation des produits de i
criminalilé goient préservés et reportds dans le nouveay répime.
Il y a un certain nombre de madifiestions d’ordre technigue
prévues dans le projet de lot.

De plus, comme le ministre "2 souligné, Ie nouvenn régime
confére aux tribunaux un pouvoir discrétionnaire, gu'ils n’out pas
actuelloment, pour tenir compte des intéréts des tlerces parties.
Par cxemple, et je crois gue c’est peut-éire Pune de vos
préoccupations, si ane tiercs partic n'étafl pas représentée et
n'avait peut-&tre pas cu Poccasion de se prévaloir des dispositions
actuellement er vigneur, un juge pourrait tout de méme, de son
propre chef, décider de limiter 1a mesure de conliscation $'ll
estimait qu'il e sernble pas s’agir de produits de la criminalité ou
qu'il y a d'antres intéréts en jen. Nous avons prévu wne mesure de
protection additionnaetle.

Enfin, il ¥ 4 une avire mesurc de protection qui vise ce qui est
admissible 4 Tinversion du furdeay de Ia preuve. En effet. dans le
régime actuel, il n'est pas absolument nécessaire que les biens
confisqués appartiennent & Uaccusé. 1 sulfit que ce sotenl des
produits de la criminalité.

Btant donné gue le régime proposé est plus restreint et exige
que l'accusé démontre qu'il ae s'agit pes de produits de Iz
criminalité, nous avons limit¢ la comfscation aux biens de
Paccuss, Le procureur général devia prouver gue les biens lui
appartiennend. Nous restreignons la porlée du régime dés le
départ.

Le sénateor Baker: Je Hens 4 [8liciter Je ministre de son
excellent exposé. It va éctairer les juges qui awront A examinar le
projet de foi plus tard, parce qu'il arrive que 'objeetif d'une
mesure législative n'est pas clairement précisé par le
gouvermement. Vous vous &tre p:ononce de fagon directe,
précise et compléte.

M. Cetler : J'ai appris, quand j'étais professeur, qu'il faut faire
Faire consigner les objectifs pour que fe tribunal comprenne ce que
vous avicz en téte,

Le sénateur Baker : Vous allez remarquer, dans Parrét
R, e. Sharpe, en 2002, que Ie juge en chel de I"tpogue a cité
notre comilé pour sa contribution. En fait, c’est le sénateur
Beaudoin gqui a éé cité,

M. Cotler : Ii est aussi professeur de droit constitutionnet,

Le sénateur Baker : L'inversion du fardeau de fa preuve existe
déis dans différents articles, comme Particle 515, En effet, un
prévenu inculpé peut atre ou non libéré selon ce qui est prévu au
paragraphe 515(6). Il en est aussi question dans d’auires lois.
comme la Loi sor les péches. Quand inversion du fardean de ln
preuve n'est pas prévee, comme e ministre I'a dit, les
circonstances ot Iimportance pour la pepulation de mesures
comme cefles sur la conduite aves {acuhtés affaiblies sont prises en
considération, si bien que toutes les lois sur fe code de la ronte



2574

Legal and Constitutional Affairs

24-11-2005

justify it by section | of the Charter. I do not think, minister,
there is such a big deul here. Would you not agree? It is not such a
big deal. What we have in lepislation today as it welates to
forfeiture is comprehensive,

The only thing that has really changed here that T can see is
that you are cxtending a designated offence w0 include hybrid
offences. Why you would do that I do not know. Under the
forfeiture provision of the Conwolled Drugs and Substances
Act -— section 8, us 1 remember — it clearly says that everything
is indictable over $1.000; or Is it §2,000, Mr. Cohens? Everyihing
under that is considered to be a hybrid offence.

My, Cohen: No.

Senator Baker: Yes, You can be convicted either by summary
conviction or indictably; the Crown can proceed if the amount of
money involved is less than $2,000.

The Chairman: Senator Baker, you #re asking a question; you
should wait for the answer,

Senator Boker: Maybe in his answer he can correct me, My
question is. why would you do that? Why would you extend it to
summaty conviction offences and seize property of less than
$2,000, as it applies 1o section B of the Controlied Drugs end
Substances Aat?

Mr. Scromeda: May I provide a preliminary response to that
question? We have to be careful here; that s not part of the
reverse-onus forfeiture scheme. That partieular amendment is one
of the clarification amendmends with yespect to the current
scheme. Therefore, that amendment in that clause of the bill is
restricied to the definition of “designated offence.” With respect
to reverse onus, we have further vestricted the application of this
scheme to certain offonces so that —

Senator Baker: [ am not talking about reverse opus; | am
tafking about the change you arc making here in the bill, T am
saying the only change 1 can see that s of auy substance is in the
definition of “designated offence.”

Mr. Scromeda: Even that one, from our perspeclive, is more a
case of clarification. We feel that hybrid offences dre alrendy
captured, and perhaps ihis was your point, We changed some
wording of the code fo make that clearer — [t was just a
clarification amendment.

Mr. Cotler: May ¥ take this back one stage to emphasize the
difference, because I think that is the underlying sense of your
question, senator? It is pot different in the sense that we are
engaged liere in combatting the ill-gotten proceeds of crime, for
which a remedy of forfeiture upon conviction already exists in the
Criminal Code. It is not diffevent in the sense that the Crown can
stidl proceed with respect to that existing scheme. It does not have
to use the new scheme if, under the facts and circumstances, the
present scheme would be appropriate for that purpase.

permettent maintenant A un policier de procéder & une arreatation
suvs raison valable et de justifier son geste pur Varticle premier de
la Charte, Monsieur le ministre, cette mesure ne me semble pas si
extraordinaire. N'éles-vous pas d'accord? It n'y a vien de teflement
extraordinaire l-dedans. Ce que le projet de loi prévoit 4 propos
de Ja conliscation ¢st compréhiensible,

Tout ce qui chagge veaiment, d'aprés c¢e que je crois
comprendre, ¢’est goe 'infraction désignée inclut les infractions
mixtes, Je ne sais pas pourquoi vous en aver décidé ainsh
L article 8, je crofs, de la Loi réglementant certaines drogues et
autres substances prévoit clairement gue tout montant de plus de
[ 000 ou est-ce 2 Q00 $, monsieur Cohen, ost punissable par voie
de mise en accusation, r'est-ce pas? Toute somme [ulérieure & ce
montant est considérée comme une infraction mixte.

M. Cohen : Non,

Le sénatear Baker : Oui. Vous pouvez #ire déclaré coupable
par procédure somamaire ou par mise en accusation; Ie minjstére
public peut ordonner Ia confisvation si la somme d’argent visée est
infgrieute 4 2 000 8.

La présidente : Sénateur Baker, vous poser une guestion ef
vous devriez attendre la réponse.

Le sénatewr Baker : Il peut peut-8ire me corriger dans sa
réponse. Je veuxr savoir pourquot vous apissez de la sorts.
Pourquoi étendre la portée de la loi sux infractions punissables
par voie de déclaralion sommaire de culpabilité et permettre Ja
confiseation de biens de moins de 2 000 §, dans I'article 8 de 1a Loi
réglementant certaines deogues el autres substances?

M. Scromeda : Puis-je fournir une premiére réponse & cette
question? 11 fant étre prodent parce gue cels ne fail pas partie du
régime d'inversion du [ardean de la preuve. Cette modification
sert & clarifier le systéme actuel, Par conséquent, la modification
prévue par cetie disposition du projet de loi s’applique
uniquetment aux « infractions désignées ». Pour ce qul est de
Pinversion du fardeau de la preuve, nous avons resiveint
davantage Papplication du répgime & certaines Infractions pour
que ... .

Le sénateur Baker : Jo ne parle pas de inversian du fardeau de
la preuve, mais de la modification [aite dans ke projet de loi. Pour
mai, le seul changement de fond est justement la définition du
terme « infraction désipnée », ‘

M. Scromeda: Pour nous, méme cette modification sert
davantage & clarifier I régime en vigueur. Nous estimons que
les infractions mixtes sont déja visées, et ¢’est peut-étre ce que
vous dites, Nous avons changé le fibellé du Code pour fe rendre
plus clair — c¢est tout ce A quoi sert fa modification.

M. Cotler : Puis-je revenir un peu en arriére pour faire ressortie
les changements, parce gu'il me semble que ¢'est le sens de votre
question, monsteur lo sénatewr, 11 it'y a pas de changement dans le
sens od gous luttons toujours contre les produits de la criminalité
¢t guw'une mesnrs de confiscation sur déclaration de culpabilité
existe dans le Code criminel. I n'y a pas de changement dans le
sens ol le ministére public peut toujours intervenir selon le régime
ot vigucur, I} n'est pas tenu de recourir au nouvesy régime si e
régime en vigueur convient dans les circonstances.
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What is different. and I think not unimportantly so, is that it
targets all criminal organization offences as defined in section 2 of
the Criminal Code for which punishment is five vears or more,
Therefore, it targets the core of what we want to combat —
mamely, organized crime, the criminal organizations engaged in
that purpose, and the offences under the Controlfed Drugs and
Substances Act, specifically trafficking, importjexport aud
cultivation of controfied substonces where convictions were
obtained. Here too, there is the interrelationship between the
two, I might add that in identifving the criminal organizations
and the drug-related offences in terms of the #l-gotten proceeds of
crime, the serious range of these provisions can effectively
emmbrace all property that is the result of the ill-gotten proceeds
of crime. [ am bringing in some ol my own criminal jaw practical
experience, Senator Andreychuk, not just the constititional,
professorinel aspect that | wus veferring to with segard to the
Charter.

The current bill will also, from an operational point of view,
require the Crown, as & precondition to the reverse onus — which
is not part of the old legislation, but a very important component
of this bill - to show that the olfendur engaged in a pattern of
crinsinality for the purpose of receiving the material benefit, or
that the legitimate income of the offender canpot reasonably
account for the offender’s property. This entire component is not
part of the other legisintion simply beeausc this is the
underpioning of the reverse onus at the core of the new bill.
think in that sense, you sec some important, distinguishable
differences related to the purpose of the bill 'and the context in
which that purpose is (o be carried out.

Senator Andreychuk: T have three ‘questions. Hopefully, they
witl be casy o gnswer:

Um!@r 1he: paiicxes has wa Have, did. yms filea cemf‘ cate with
yOur. cabinet c&limgucs ‘that this bill complies with the Charter 'of
Righis and Frsedains?

M. (Cotler: I jike vour ‘question for “snother reason.: ;ha&ké
atiways Telt thal'itis rcgrettabic ‘that peopic carmm sitin ‘on some
of - these: " cabinet’ meetings becanse you -would .see’a serious
cxs:laange ol views, suLh s Igct when mmc m iius cnmnu ia:.

consti muan'ai approval Charier {3r0!ecuom. ﬂ was pm of. the

memorandum to cabmet and it asked are mem any ns& fm:tmvs

. 4] 5 Wc h;wr: tn r.'crtl!y that and Tiake 1h1s o 'iH oy
role as & minister:

Senator. Andmgchnk Did ‘vou give il 2 clenn bifl of Hiealior
Jid you suy (here are conterns?

Mir. Codlers: Part-ol a5, dtlomey—cllent prmiege. It has te
remgin Within: the contexe of solicitor-client privilege, but 1’ will
say ‘that Tgave thisa constitutional seal of approval.

Senator Andreychuk: I appreciated your candour at the start
when you said that this {s a difficult bill. and that even the
Minister of Justice of Canada has to struggle to understand the

Ce qui a changé, ct je pense que ce n'est pas banal, c'est que Je
projet de loi cible toutes les infractions d'organisation criminetle,
telles quelles sont définies & Tarticte 2 du Code criminel, qui
entrainent une peine @av moins cing ans. Par comséquent, le
projet de lot cible ce gue nous voulons vraiment combattre, 4
savoir le crime organisé, les orgamisations criminelies et les
infractions visées par la Loi réglementant certaines drogues et
audres substances, plus précisément le trafic, Pimportation el
Pexportation ainsi que la culivre de cerlaines drogues, pour
lesquelles il y a en déclaration de culpabilité. Il faut remarguer ke
licn qui existe entre les deux. Pajouterais que les dispositions qui
touchent la désignation des organisations criminelles et des
infractions liées & la drogue 4 propos des produits de ln
criminalité peuvent viser tous les biens qui sont des produits de
la criminalité. Sénateur Andreychuk, mon expérience de

ccriminaliste me sert, pas sculement celle de professeur de droit

constitutionnel, comme je Uai dit 3 propos de la Charte.

Le projet de loi va également obliger le ministére public,
comme condition sine gua mon A linversion du fardesu de la
preave — ce qui ne figure pas dans Uancietine foi mais est un
aspect importunt du projet de lof —- § démontrer que "accusé s'est
livré & des activités criminelles repétées ou que son revenu légitime
ne peut justifier de fagon raisonnable ta valewr de son patrimoine.
Tout ¢et aspect ne fait pas pariie de 'autre lof simplement parce
que c'est le fondement de {'inversion du fardeau de la preave qui
st au ceeur du nouvean projet de loi. Je pense que, dans ce sens,
vous constatez des différences importantes et notables concernant
V'objectif du projet de loi et le contexte dans lequel i s'applique,

Le sénatetr Andreychuk : J'ai trois questions & poser, et jespére
qu'il sera facile 4’y répondre.

Copformément aux poliliques que Dous 4vons, avez-vous
confirmé & vos collégues du Cabinet que le projet de loi respecte
la Charte des droits et libertés?

M. Cotler : J'aime votre question pour une aufre raison. Fai
towjours trouvé regrettable que les gens ne puissent pas assister 4
certaines réunions du Cabinet parce que vous veeriez que les
discussions sont vives, commne elles le sont quand je comparais
devant votre comité — et cest d'ailleurs la raison pour laquelie
f'aime venir vous rencontrer. Oui, J'ai effectivement affirmé i mes
collégues du Cabinet que cette mesure avait regu e sceau
d'approbation sur le plan constitutionnel, pour ce qui est des
garanties de la Charte. I en était guestion, entre autres, dans le
mémoire an Cabinet, et on a demandé sl y avait des facteurs de
risque 3 propos de profet de loi, en particulier sur le plan
constitutionnel, Nous devons confirmer la question, et jen prends
fa responsabilité en tant que ministre,

Le sénateur Andeeychuk : Lui avez-vous donné une note
parfaite ou avez-vous signalé qu'il y avail des problémes?

M. Cotler : C'cst en partie une question de secret professionuel.
X! faut respecter la régle du secret professionnel, mais je poux vous
dire que j'ai douné mon approbation sur le plan constitutionnel.

Le sénatenr Andreychuk : J'ai remurqué votre franchise pu
début guand vous avez dit que ¢’est un projet de lof difficile a
comprandre méme pour le ministre de la Justice du Capeda qui
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Wiih-ail legislation that comes forward; the Caﬂad:an Cimrm
of Rights and Freedoms is extremely important. A process is in
plage: that belote Tepislation: con’ #o fcm.ard at cabinet level &
eertificate iy fled indicating that it compties with the Canandian
Charier of /Rights “and Freadoms. 1" your- rcspomlbihi
ensure ihiat’ iegtsiuucn eomplics with, and ‘meéts the expeciations
of; the Clhiarler;

The:vertificate; T nderstand was filedi Ave you sm}sf‘ ik 121.11
Bil-{-2, to the ‘extent that any Midisier of Jastice onn assess,
tects: the standards 'of: the ‘Canadian ‘Charler of Rights amd
Freedofns?

~ Did your government, in taking office. change the policy that
wasin place?

M. Toows: Perhapi. 16 answer the second question, 1 'om not
avare of a:.w change:in" pohcy L-woild Rave: besn  divecily
involved:in any change 1o that poficy, in: the interpretation ‘ol
setion 4 Lol the Dephrimiat of Juntice Acl, whi h:rcqmrcsme 10
examing. gavernmf;m hills 1o’ detdrmine  whether [any of: their
provisions: dave . inconsistens: with:the: 'Charer of Rights and
Freedoms.

In this partiendar case; pbyioushy we filed 1he certifk teate; Thers
is'no report Indieating-that T have any concim,

One alwiys ‘mouss, bear din:mind: the rolo _er the Minister of
lustice: W noed To rememberthat oy apxnmu on'ifiese mintiers is
not_ concludive, nor:showld e stund in" the way of leghimate
policy Initiatives of government: thnt governments must bring
forward legistation: that. appears 10: be’ constilutional: and that
legislation, o the best of purkioiwiedge, is constittional.

We shopld -not shy ‘away from. controversial 'issues: simply
becatise somebody will raise » gotistitugional m"gﬁ{r'!'ent Fhave not
yet:met 2 faveyer who is not prepared 10 rajse i copstiutional
arminenton every aspect of every. bill we brought forward, The
stundard: shold: not belthat there: might et a costitisioni
chaflenge: - Cobstinitional “challenges “will “always bé brought
forward:

We ook at 1he issug of constitttionality. We'alio look st the
isswg ol what policy wiedre advancing, Then we say e the various
deparnnents involved ‘and: the :government  Inwyers :involved,
pleaseimarshal the evidence ‘necessary 1o defend :this porticilar
policy initintive. Tantoonfident in this drea that there is sufficient
evidence: 1o protect the Anitiutives ‘we are ‘taking, on a
constitutional basis.

Senator Andreychuk: Let us follow up on that, That was
certainly one of the expectations of the assessmient the minisier
would make in filing a certificate.

{ have been sitting on this conimitice for many years, Whatever
government Is in power has the right, on behalf of cifizens, to
introduce the policy directions and changes that they deem
appropriatc. We, in this commiltee, ave mindlul of that. We aoften
look at a bill and find that its faws, even with regard to the
Charter, come in the drafting stage.

La Charte canadiennc des droits cf liberlés est extrémement
importante pour tous fes projets de loi proposés. Avant d'ére
présentées au Cabinet, les mesures légisintives doiveml étre
accompagnées d'un cerfificas atiestant qu'elles sont conformes 3
la Charte. C'est § vous qu'il incombe de confirmer que le projet de
loi respecte la Charte et répond 4 ses attentes.

Je comprends que le certificat a #¢ présenté. Etes-vous
convainen que le projet de lof, dans Ia mesure 0 vous pouvez
"évatuer, répond aux nommes de la Charte canadienne des droits
ot libertds?

En prenant le pouvoir, est-ce que votee gouvernement a changd
la politique en vigueur?

M. Toews : Pour répondre & votre deuxiéme question, il n'y &
ew, autant que je sache, ancun changement de politique. Je serais
directement intervenu $i on avail changé la politique lice 4
Finterprétation de Particle 4.1 de 1a Loi sur e ministére de la
Justice qui m'oblige 4 examiner les projets de loi émanant du
gouvernement en vue de vérifier 5'ils sont compatibles avec les fing
et dispositions de kn Charte canadienne des droits et libereds,

Evidemment. dans le cas qui nous aceupe, nous avens déposé
fe certilical, Rien n'indique que j'ai des ¢raintes,

It faut toujours tenir compte du réle du ministre de la Justice.
Mon apinior sur ces questions n'est pas définitive, et je ne dois
pas non plus m'opposer & des mesures légitimes que Te
gouvernement veut prendre en matidre de politique; fes
gouverneiments doivent proposer des mesures igislatives qui
seimblent &tre constitutionnelies et, autamt que je sache, ce projet
de loi st constilutionnel,

Nous ne devons pas éviter les questions controversées sous
préteste que guelgu’un va soulever des arguments d'ordre
constitutionnel. Je n'ai pas encore rencontré un avocal qui n'esy
pas prét & en soulever sur chaque aspect des projets de loi que
nous proposons. On ne doil se dife que fa constitutionnakité d'une
mesure pourrait étre conlestée. parce que ce sera toujours (e cas

Nous examinons la question de [2 constitutionnalité. Nous
exaniinons également la politique gue nous faisons valoir. Nous
demandons cnsuite aw ministére visé et aux avocats du
gouvernement de rassembler les preuves nécessaires pour
défendre la wesure, Je suis convaincu que, dans ke cas qui nous
occupe, nous avons assez de preuves powr garantir les mesures
proposées, sur le plin constitutionnel.

Le sénatesy Andreychuk : FPour poursuivre [d-dessus, c'est
sirement nq des aspects évalués par le minisire pour produire le
certificat.

Fai siégé pendant des années 4 ce comité, Le gouvernement an
pouvoir, quel quiil soit, a le droit, au nom des ciloyens, de
proposer fes orientations et les changements quw'il juge appropriés.
Le comité en cst conscient. On constale, en examinant un projet
de lai, que cest seuvent 4 Méape de Ia rédaction qu'on en reldve
{es lacunes, méme i propes de la Charte,
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These reforms included in Bill C-27 had not progressed to the
same level of understanding and support in the previous session and
now include additional improvements to address concerns that have
been identificd in the House of Commons as well as by my
provincial and territorial counterparts. Let me take a moment to go
through these reforms,

© (1640}

The Tackling Violent Crime Act retains all of the reformns
previously proposed in Bili C-27 regarding peace bonds, which had
been well received within the House of Commons and beyond,
Accordingty, Bill C-10 proposes to double the maximum duration of
these protective court orders from one to two years and to clarify that
the court can impose a broad range of conditions to ensure public
safety, including curfews, electronic menitoring, treatment, and drug
and alcohol prohibitions.

I believe this particular provision will be well received across this
country. Many people have complained for many years that by the
time you get 2 one-year peace bond, it's too short & period of time,
and that two years would be much more appropriate in terms of
getting the bond and having it put int place.

Under this bill as well as under the former Bill C-27, crown
prosecutors will still have to declare in open courl whether or not
they infend to bring a dangerous offender application where an
individual is convicted for a third time of a serious offence.

We have retained some procedural enhancements to the dangerous
offenders procedures, allowing for more flexibility regarding the
filing of the necessary psychiatric assessments,

As in the former Bill C-27, an individual who is convicted of 2
third sufficiently violent or sexual offence is still presumed
dangerous.

Bill C-10 also toughens the sentencing ptovision regarding
whether a dangerous offender should receive an indeterminate or a
less severe sentence. This amendment medifies Bill C-27's approach
to make the courts impose a sentence that ensures public safety.

Finally, it includes a new provision that would allow a crown
prosecutor to apply for a second dangerous offender sentencing
hearing in the specific instance where an individual is convicted of
breaching a condition of their long-term supervision oxder.

This second hearing targets individuals who were found by the
original court to meet the dangerous offender criteria but were
nonetheless able to satisfy the court that they could be managed
under the lesser long-tern offender sentence. If they show by their
conduct, once released into the community, that they are not
manageable and are convicted of the offence of breaching a
condition of their supervision order, they would now be subject to
another dangerous offender sentence hearing.

Importantly, this new proposal does not wait for the offender to
comumit yet another sexual assault or violent offence to bring the
offender back for a second hearing for a dangerous offender
sentence. Instead, it would be triggered simply by the offender’s
failure to comply with the conditions of his release contained in his
long-term supervision order-—for example, for failing to refurn to his
residence before curfew or for consuming alcohol or drugs, Of

course, this second hearing would also be tripgered if the offender in
fact did commit a further sexual or violent offence after his release
into the community,

These new proposals directly respond to a serious problem
identified by provincial and territorial attorneys general in recent
months. Indeed, some of these issues have been flagged since about
2003, Since the 2003 judgment by the Supreme Court of Canada in
the Johnson case, many violent offenders who meet the dangerous
offender criteria have nonctheless managed to escape its indetenmi-
nate sertence on the basis that they could be managed; that is, the
risk of harm that they pose to the community could be successfislly
managed in the community under a long-term offender sentence.

80 we reviewed the dangerous offender cases since the 2003
Johnson case and identified 74 such violent offenders. We then
looked at how these individuals fared once they were released into
the community. To date, 28 of these 74 dangerous offenders have
been released into the community. Of these 28, over 60% were
subsequently detained for breaching the conditions of their long-term
supervision and 10 were convicted of breaching a condition of their
long-term supervision orders.

8 {1645)

Bill C-10 will prevent dangerous offenders from escaping the
dangerous offender indeterminate sentence in the first place and will
enable us to more effectively deal with those who nonetheless
receive the long-term offender sentence but then demonstrate an
inability to abide by the conditions of their long-term offender
supervision order.

OF course: 1 ‘have: carefuily ‘considered :the Canadian: Chiarterof

Rights and Freedoms and the Canadian Bill of Rights ‘in respect of-

the: totality -of ‘these ‘new.: dangerous. offender: refmms, and 1 am
satisfied that they are fully constitational. These measiges hiave been
careﬁxlly tailored 10 provide a. “prospictive, ‘targeted, and “Patanced
responge to.the real and pressing ‘problem posed by these dangerous
offendets.

[Translation)

To sum up, Mr. Chainnan, the Tackling Violent Crime Act

‘proposes reforms that have already been supported by the House of

Commons.
[English]

In the case of the new dangerous offender provisions, it proposes
modifications that many have signalled an interest in supporting.

I appreciate the collaborative spirit this committee and members
have shown thus far to enable the commencement of the review of
Bill C-10, and it is my hope and that of all Canadians that this
collaboration will continue to enable expeditious passage of this bill.

Thank you, Mr, Chair.

o N
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Hon, Rob Nicholson: One of them is just what I indicated. There
are those individuals with whom we believe there is a problem. If
they get 4 dangerous offender designation and then they are
subsequently released into the public and they then don't comply, the
way the law is set up it becomes very difficult. They basically have
to start all over again, and as you may know, this is a very time-
consuming, difficult, expensive operation that crown attorneys are
sometimes reluctant to pursue.

So that is very much a concern that T believe is being addressed. It
is also one of the reasons why in Bill C-27, since the Johnson case,
which I'm sure you're familiar with, we've actually seen a reduction
in the number of attempts to designate individuals as dangerous
offenders. That reduction, 1 believe, was a direct result of the
Johnson decision. We are attempting to clarify that as well, and I
think that would be helpful and would be welcomed by crown
aftomeys.

Mr. Hoover, | believe, has something else that he might be able to
add,

Are we out of time on this, Mr. Chair?

The Chair: Ministor, e may have something to add, but Mr.
Hoover may have to do that at the next opportunity.

Hon. Rob Nichelson: Okay, fair enough.
The Chalr: Mr. Ménard's time is up.

Mz, Comartin.

Mr. Joe Comartin (Windsor—Tecumseh, NDP): Mr. Chair, on
the basis that we don't want ta delay this and we've heard from the
minister, including even on the one amendment they've made to that
part of Bill C-2 that was the old Bill C-27, I'l pass—even though,
M. Minister, T always enjoy having you here.

Thank you.
The Chair: Mr. Nichotson,

Hon. Rob Nicholsen: If I might say, Mr. Comartin, I always
enjoy listening to you. Even from the comfort of my own home in
Niagara Falls, T did hear your comments with respect to this bill. T've
listened o you on a number of occasions. I think your comments are,
as usval, helpful, and T appreciate hearing them.

The Chair: Thank you, Mr. Minister.

My, Hamis, seven minutes,

Mr. Richard Rarris (Cariboo—Prince George, CPC): Thank
you, Mr. Chair,

Mr. Minister, thank you for coming today,

I want to say that Bill C-2, upon study, is a bold bill. It has
substantive changes to the Criminal Code, and I'm sure it will be
appreciated by Canadians who have been looking for an extra
measure of safety for themselves and their families. The bill does
have some very bold moves, and it's tough on violent crime. History
will show that in many cases when a bill such as (his has come wp for
legislation, or is even passed through legislation—and it's been
decades since anything like this has come along—the constitutional

challenge people are just mbbing their hands together, waiting to get
at it,

Sa that Canadiang cai avoid being disappointed sbout any hitchies
shalt might bie in tiis bill; What asstrancey can ot give us; Minister; &
that st of the due difigence has been done that will enable Bill -2 (o

withstand any- possible constifutional challenges?

Hon. Rob Nicholson: I appreciate your commenits, Mr. Harris,
and quite frankly, I appreciate your sitting on this committee. You're
not a regular member, I know, of the justice commitiee, and to you
and your colleagues who are prepared to give your tinie and efforts
to get legislation Itke this through, it is much appreciated.

The deafting of thiese pieces: of legislation: undérgo congiderable
scmimy. eincumbent uponig, as Minister of Justice, o confinmin
iy own: mind that the il first of alI ‘mieers the: tesk ot ouf by the
Canadian Bill of ‘Righte. That's: an obligation -thatrests: on:he
Minister of Tusiice for every pice: of legislation: ;that i/ tabled in'the
House of Commons In addihon, aur department i very careﬁsl in

Now, that being said, it is the right of individuals who are charged
with offences in this country, or of their solicitors on their behaif, to
file applications to have these measures tested, That function has
been around in Canada since about 1960, I puess, with the
introduction of the Bill of Rights. A number of bills were challenged,
and of course since the Charter of Rights and Freedoms we have
seen quile a bit of testing, It presents extra challenges to those who
draft these, but appropriately so. I remember that in the mid-1980s,
when I was a member of Parliament, part of our challenge was to just
check on legislation that was already in place—never mind new
picces of legislation, just the legislation that was already on the
books. Many—TI shouldn't say many, but a fair number-——were found
fo have some constitutional deficiencies. So part of the challenge the
justice commitiee faced was to deal with many pieces of legislation
that were updating Canada's laws, to take into consideration that
there were Lhese other considerations that had to be met.

Coupled with that was the assurance that whatever we tabled
would meet a constitutional challenge. T remember the bill in 1993 to
make it & crime to possess child pornography. I'm sure that in my
office I had comments, briefs, and articles & foot thick questioning
whether this was going to meet a constitutional challenge, and 2s a
member of the commitiee, looking at that and having looked at the
Charter of Rights, it seemed to me that in fact it probably would, that
this was a very reasonable piece of legislation; for the first time, to
make it an offence to possess child pornography, But T was under no
illusions. It was challenged, of course, on at least a couple of
occasions, and there have been some changes to that legisiation
since, but it has managed to stick-handle its way through the years
and is stil part of the law of this country.

So it's not just me; the people in: the Departmient of Jusfice who are
experts. in: this aréa take their responsibility: véry seriously. So yes,
they drafl every plece of Iegtslatton every linie, every clause; With a
vigw: {0 enswring to: the - greatest: extent: possible: that “these” will
withistand constitutional challenge:

e et
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