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AVAILABILITY OF FRENCH TRXY

Flease note that there is a comparative index of titles in this
manual and titles in the Guide de rédaction francaise dey riglements at page
123.

Veuillez noter que le Guide de rédaction frangaise des réglements est
digsponible sur demande.
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PREFACE TO THE FIRST REVISED ERITION

The present revision of the 1985 edition of the Manual on the
Drafting of Regulations in English was undertaken in order to update, add and
modify certain portions. The revised edition incorporates
changes intreduced in the Revised Starutes of Canada, 1985 and other
changes . suggested by those who prepare subordinate legislation.

Revision of the Manual was carried out by the lawyers in PCOJ
and by the revisors and editors who assist in the examination of
subordinate legislation submitted to PCOJ for examination.

The revised Manual has been prepared in loose-~leaf format to
facilitate updating of the Manual on a page~by-page basis, as
necessary. The Manual is available on diskette.

The 1985 revision of the Statutes brought many linguistic and
terminological changes to the French version of some Acts. As a
result of that revision, many regulations will require amendment
to be consistent with the new language used in their enabling
legislation. The Manual on the Drafting of Regulations in English has therefore
been revised with a view to contributing to this task, as well as
to serving the drafter of new subordinate legislation. The Guide
de traduction des réglements, revised edition, published by the
Translation Bureau, Secretary of State, is also a useful tool in
this regard.

Goctober 19932
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INTRODUCTION

This Manual is intended for those engaged in the preparation of
regulations and other instruments made pursuant to an Act of
Parliament to use as an aid in producing clear, concise and
homogeneous texts. It was prepared by counsel in the Privy
Council Cffice Section of the Department of Justice and draws on
the works of Professors E.A. Driedger, P.~A. CoOte¢ and L.-P.
Pigeon on the drafting and interpretation of legislation. The
Manual includes rules and conventions of drafting followed by the
Legislation Section of the Department of Justice, which rules and
conventions also apply to the drafting of subordinate
legislation.

The Manual attempts to deal with the basic problems encountered
by counsel in PCOJ in the course of examining regulations and
other statutory instruments. Problems considered to be too
specific to a particular context and others found to relate to
the interpretation of a particular enabling authority have not
been incliuded. There will not, however, be a solution in this
Manual to every drafting problem and the rules are not to be
taken as absolute prescriptions whose mechanical application will
guarantee a perfect text.

A list of the various documents to be consulted when drafting
regulaticns or other statutory instruments is provided under
CHECKLIST FOR DRAFTERS.

To maks the Manual easier to read, the word "regulations™ 1is
used in the Manual as a generic term that includes aill
regulations and other statutory instruments made pursuant to an
Act of Parliament, except where the context reguires the use of
specific terms.

Qotober 1992
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STATUTQORY INSTRUMENTS ACT

The Staswory Instruments Acr governs the examination; registration and
publication of regulations, as defined in that Act (see
DEFINITION QF “REGULATIONY AND VETATUTORY INSTRUMENT®" IN THR
STATUTORY INSTRUMENTS ACT) . The Act includes provisions

(a} in subsection 3(1), for the forwarding of three copies of a
proposad regulation, in both official languages, by a
regqulation-making autherity to the Clerk of the Privy Council;
(b} in subsection 3(2), for the examination of proposed
regulations by the Clexrk of the Privy Council in consultatien
with the Deputy Minister of Justice;

(¢} in section 5, for the transmission of regulations to the
Clerk of the Privy Council and, in section 6, for the
registration of regulations by the Clerk;

{(d) in sectiocn 9, for the coming into force of regulations:
(e} in section 11, for the publication of regulations; and

(f) in section 19, for the scrutiny of regulations by a
Committee of Parliament.

Examination of Propossd Regulations

A proposed regulation is examined, pursuant to subsection 3(2)
of the Strurory Instruments Act, "to ensure that

(a) it is authorized by the statute pursuant to which it is to
be made;

{b) it does not constitute an unusual or unexpected use of the
authority pursuant to which it is to be made;

(c) it does not trespass unduly on existing rights and freedoms
and is not, in any case, inconsistent with the purposes and
provisicns of the Canadian Charter of Rights and Freedoms and the Canadian
Bill of Rights; and

{d) the form and draftsmanship with respect to the proposed
regulation are in accordance with established standards.™

Qctober 1292
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STATUTORY INSTRUMENTS ACT ~~ Coacluded

some of the standards of form and draftsmanship with respect to
regulations are set out under FPORMABLITIES.

Under subsection 3(3) of the Swnwory lnstruments Act, the Clerk of
the Privy Council is required to draw to the attention of the
regulation-making authority any provisions in a proposed
regulation that do not meet the requirements set out in
paragraphs 3(2)(a) to {(d; of the Act.

October 1992
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DEFINITION OF RREGULATION' AND ®STATUTORY INSTRUMENT' IN
THE STATUTORY INSTRUMENTS ACT

The keyv provision in the Swtutery Instrioments Act is the definition
"statutory instrument" in subsection 2(1). The essentlal part ot
this definition reads as follows:

tlgbatutory instrument®

(a) means any rule, order, regulation ... or other instrument
issued, made or established

(i1} in the execution of a power conferred by or under an
Act of Parliament, by or under which that instrument is
expressly authorized to be issued, made or established...”

In other words, the nature of the instrument must be specified
in the enabling legislation. For example, a provision in an Act
might provide that:

"10. The Governor in Council may, by order, fix the fees to
pe charged..."

The making of an instrument, in the above case an "order™, is
expressly authorized in secticon 10 and the order is therefore a
statutory instrument, subject to the rest of the definition of
that term.

In another example, "The Governor in Council may f£ix the fees
to be charged...", no instrument has been expressly authorized to
be made. Although the Governor in Council can act only by order
in council, an order in council made in such a case would not bhe
a statutory instrunment.

Subparagraph (a) (ii) of the definition "statutory instrument”
refers to the royal prerogative and paragraph (b) sets out
various instruments that are not statutory instruments.

Oonce it has been established that an instrument is a statutery
instrument, it is necessary to determine whether it is also a
regulation within the meaning of subsection 2{1) of the Act. To
be a regulation, an instrument must be one of the following:

(a) a statutory instrument that is made in the exercise of a
legislative power conferred by or under an aAct of Parliament;

(b) a statutory instrument for the contravention of which a

penalty, a fine or imprisonment is prescribed by or under an
At of Parliament;

Ootober 1992
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DEFINITION OF “REGULATION® AND ®STATUTORY INSTRUMENTY IN
THE STATUTORY INSTRUMENTS ACT ~~ Continued

(cy a rule, order or regulation governing the practice or
procedure in any proceedings before a judicial orxr guasi~judi-
cial body established by or under an Act of Parliament; or

(d) an instrument described as a regulation in any act of
Parliament.

It is often a difficult task to determine whether a statutory
instrument i1s made in the exercise of a legislative power.
Generally, an instrument that creates general and cobjective
standards of conduct that are legally enforceable, have the force
of law and are likely to apply to an indeterminate number of
persons is a statutory instrument made in the exercise of a
legislative power. On the other hand, an example of an
instrument made in the exercise of a non~legislative power would
be:

"15. The Governor 1n Council may, by order, vemit any tax or
penalty, where the Governor in Council considers that it is in
the public interest to remit the tax or penalty."

Under subparagraph {a) (1) of the definition "statutory
instrument® in subsection 2(1} of the Statwory lnstruments Act, any
order made pursuant to section 15 would be considered to be a
statutory instrument. However, where the order applies only to
one or more named persons, the order would not be considered to
be a regulation because it would not prescribe any general or
cbjective standard of conduct. These types of orders fall within
the same category as contracts, licences, leases, appointments,
certificates and other documents that are issued by the
government and its agencies pursuant to an Act of Parliament but
are not based on the exercise of a legislative power. TFor a
discussicn of the distinction between regulations and
administrative directives, see Dussault and Borgeat, Addminisirative
Law:a Treasise, Vol. I, 2Znd ed., 1985, p. 329 to 340,

Where there is doubt as to whether a proposed statutory
instrument is a regulation, the Deputy Minister of Justice has
the power, pursuant to section 4 of the Standory Instruments Act, to
make that determination. In practice, it is counsel in PCOJ that
generally makes the determination on the Deputy Minister’s
behalf.

October 1962
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DEFINITION OF “WREGULATION"™ AND USTATUTORY INSTRUMENT'™ 1IN
THE STATUTORY INSTRUMENTS ACT ~~ Continued

1. Instruments that are regulations

An instrument that is a regulaticon within the meaning of the
Stanory Instruments Ace is examined by PCOJ pursuant to section 3 of
the Act to ensure that it meets the four criteria set out in
subsection 3(2) of the Act.

The only regulations that are exempt from examinatien are those
that are also exempt from

(a) registration, owing to the fact that registration is not
reasonably practicable due to the number of regulations: or

(b) publication, owing to the fact that they affect only a
limited number of persons and that reasonable steps have been
or will be taken to bring their purport to the notice of those

Persons.

These exemptions are set out in the Statuwrery Instruments Regulations .

2. Statutory instruments that are not regulations and documsnis
that ave not statutory instruments

PCOJ has oniy a limited role in examining statutory instruments
that are not regulations and deocuments that are not statutory

instrunents.
These statutery instrumentes and documents are examined by PCCT,
in its capacity as legal advisor to the Privy Council Office,

only if the instrument or document is to be published in the
Canada Gazette Part II. Statutory instruments and other documents

that are published in the Canada Garette Part I1 are those that are

{a) listed in subsection 11(3) of the Statutory Instruments Regulations
or

(b} authorized or ordered by the Clerk of the Privy Council,
pursuant to section 14 of the Statwory Instruments Regulations, to be
published in the Canada Gazette Part II, where the Clerk considers
it is in the public interest to do so.

gotober 1992
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DEFINITION OF PREGULATION® AND VSTATUTORY INSTRUMENTH N
THE STATUTORY INSTRIUMENTS ACT ~= Concluded

PCOJ examines statutory instruments that are not regulations
and documents that are neot statutory instruments to ensure that
they, also, meet the criteria set ocut in subsection 3(2) of the
Statrory Instruments Act .

3. Orders in council not published in the Canada Gazette Part II

Orders in council that are not reguired to be published in the
Canada Guzettz Part II are reviewed by PCOJ, in its capacity as
legal advisor to the Privy Council Office.

October 1592
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COMING INTOC FOQRCE OF REGULATIONS

As a general rule, a regulation comes into force on the
expiration of the day immediately before the dav on which the
regulation is registered pursuant to section 6 of the Swatutory
{nstruments Act. (See subsection 9{1) of the Statutory Dustrimenss Act and
paragraph 6(2) (b) of the Duerpretation Act.)

A regulation may come inte force at a date later than the date
of registration 1f the regulation expressly states that it conmes
into force on a day later than the date of registration.

A regulation may come into force on the day on which it is nade
or a later day where that day is before the day on which the
regulation is registered if

(a) the regulation expressly states that it comes into force on
a day earlier than the date of registration;

(b} the Clerk of the Privy Council is advised in writing by the
regulation~making authority, pursuant to subsection 9(2) of the
Statutory Instrumernts Act, of the reasons why it is not practical for
the regulation to come into force on the day on which it is
registered; and

(¢) the regulation is, pursuant to paragraph 9(1)(a) of that
Act, registered within seven days after it is made.

A regulation that is exempted from registration comes into
force on the day on which it is nmade (see paragraph 9(1) (b) of
the Statutery Instruments Act and paragraph 6(2) (b) of the Iaterpretation Act) .
The classes of regulations exempted from registration are found
in secticn 7 of the Statutory Instruments Regulations .

October 19923
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ORDERS IN COUNCIL PIXING DATE OF COMING INTO FORCE OF ACTS

A provision in an Act authorizing the issuance of an order in
council fixing the day of the commencement of the Act comes into
force on the day on which the Act receives Royal Assent. {(Spe
subsection 5(2) of the Imerpretation Act)

an order in council cannot provide for the coming into force of
an Act or a provision of an Act on a day before the day the order
in council is made unless there is a specific authority to do so.

Where an order in council states that an Act or any provision
thereof is to come into force on a particular day, the act or
provision comes into force on the expiration of the previcus day.
{See subsection 6{1) of the laicrpretation Act.)

Where an order in council has issued te bring an Act or a
provision thereof into force on a particular day and that day has
passed, the order in council cannot be repealed or amended so as
to £ix another day as the day of commencement. The power in the
Bct authorizing the issuance of such an order in council is spent
and only an Act of Parliament can change the commencement day.

Where an order in council has issued to bring an Act or a
provision thereof into force on a particular day and that day has
not yet arrived, the order in council can be amended or repealed.

It should be noted that coming into force provisions in older
statutes generally state that the "Act or any provision thereof
shall come inte force on a day to be fixed by proclamation®,
rather than by order in council.

An order in council is required te authorize the issuance of
every proclamation bringing an Act or a provision thereof intc
force on a particular day. The order in council may be repealed
or amendsd at any time before the proclamation is issued. Where
the proclamatiocn has already issued, there must be a new order in
council recommending that a proclamation do issue repealing or
amending the former proclamation and not an order in council
amending the earlier order in council.

A proclamatiocn cannot provide for the coming into force of an
Aot or a provision of an Act on a day before the day the order in
gouncil authorizing its issuance iz made unless there is specific
statutory authority to do so. The proclamation can provide that
an Act or a provision thereof shall come into force on the same
day as the order in council authorizing its issuance even though
the proclamaticn actually is issued on a later day. (See
subsectian 18(2) of the lmerpretation Act)

Qctober 1992
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ORDERS IN COUNCIL FIXING DATE OF COMING INTO FORCE
OF ACTS -~ Concluded

Whare an Act preovides that it shall cease to be in force,
explre or be repealed on a day to be fixed by order in council,
the above previsions apply except that the Act ceases to have
effect, etc., on the commencement of the day following the day
stated in the order in council.

October 1992
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PREPUBLICATION -~ (ANADA GAZETTE PART I

Proposed regulations are "prepublished” chiefly to enable the
public to have a direct voice in the regulatory process. Most
draft regulations are prepublished in the Canada Gazerte Part I,
which is published every Saturday. Proposed regulations that are
puhlished in the Canada Gazette Part I are those that ave reguired
by their enabling Act to be published in the Canada Gazette
(statutory prepublication), as well as those which must be
published in accordance with the Federal regulatory process
(administrative prepublication).

The Federal regulatory process is a set of government
guidelines governing all regulations to be published in the
Canada Gazette Part IT that are made or approved by the Governor in
Council or by ministerial Order. Regulations made by independent
regulatory agencies such as the CRTC are exempt from the Federal
regulatory process but may, 1f an agency desires, follow the
process. The Regulatory Affairs Directorate of the Treasury
Board Secretariat and Privy Council Office Policy Secretariat are
responsible for the implementation of the process. One important
element of the process is the Regulatory Impact Analysis
Statement (RIAS) that summarizes the contents of the proposed
regulations and is published with the proposed regulations. The
process also permits the Regulatory Affalrs Directorate to grant
an exemption from prepublication. (For meore information on the
Federal regulatory process, refer to The Federal Regulatory Process - An
Interim Procedures Manual for Departments and Agencies, 1991, published by the
Treasury Board of Canada Secretariat.) Regulations that are not
subject to the Federal regulatory process are accompanied by an
explanatory note instead of a RIAS.

Administrative Prepublication: Regulations that are subject to the
vederal regulatory process are submitted to PCOJ with an order in
council or other executive order. A draft notice of
prepublication need not be sent to PCOJ for approval.

Statutory Prepublication: Where prepublication is reguired by the
enabling Act, the draft regulation submitted to PCOJ is

accompanied by a notice of prepublication, which is examined
along with the proposed regulations.

Qotobey 1992
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PREPUBLICATION ~ CANADA GAZETTE PART I -~ Continued
The following are examples of notices of prepublication from
the Canada Guazette Part 1. In these examples, prepublication was
requiraed by the enabling Act.

Example 1:  Amendment of a regulatien

Notice is hereby given, pursuant to
subsection 20(1) of the Canada Post Corporaticon Act, that the
| Canada Post Corporation, pursuant to paragraph 19(1)(s) of
that Act, proposes to amend the Special Services and Fees
Regulations, C.R.C., <. 1296, in accordance with the schedule
hereto.

The proposed effective date of the amendment is
June 24, 1991.

Any interested person may make representations
concerning the proposed amendments not later than 60 days
after the date of publication of this notice. All such
representations must be addressed to the Minister of National
Revenue, Minister responsible for the Canada Post Corporation,
Sir Alexander Canpbell Building, Ottawa K1lA 0Bl.

Example 2: New regulations

Notice 1is hereby given, pursuant to
subsection 34(3) of the Canadian Transportation Accident
Investigation and Safety Board Act, that the Canadian
Transportation Accident Investigation and Safety Board,
pursuant to sections 31 and 34 of that Act, proposes to make
the annexed Regulations respecting the Canadian Transportation
accident Investigation and Safety Board.

All interested persons may make representations

- concerning the proposed Regulations to the Canadian

- Transportation Accident Investigation and Safety Board within
. 90 days after the date of publication of this notice. all

- such representations must be addressed to the Chalrman,

. Canadian Transportation Accident Investigation and Safety
Board, P.O. Box 9120, Alta Vista Terminal, Ottawa, Ontario
K1G 378, and cite Canada Gazette Part I and the date of this
notice.

Cotober 1992
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PREPUBLICATION ~ CANADA GAZETTE PART X -- Concluded

Example 31 Reterence to the Access to Information Act — where requived by
the policy of the regulation-making authority

Notice is hereby given, pursuant to section 9 of
the Motor Vehicle Safety Act, that the Governor in Council,
pursuant to secticon 4 of that Acdt, proposes to amend the Motor
Vehicle Safety Requlations, C.R.C., c. 1038, in accordance
with the schedule hereto.

The proposed effective date of the amendments is
the date of registration thereof by the Clerk of the Privy
Council.

Any manufacturer, distributor, importer or other
interested person may make representations concerning the
. proposed amendments to the Minister of Transport within
. 60 days after the date of publicaticn of this notice. all
. such representations must cite Canada Gazetre Part I and the date
- of publication of this notice. The representations should
alse stipulate those parts of the representations that sheould
not be disclosed pursuant to the Access to Information Act
and, in particular, pursuant to secticns 19 and 20 of that
Act, the reason why those parts should not be disclosed and
the period during which those parts should remain undisclosed.’
The representations should also stipulate those parts of the
representations in respect of which there is no objection to
disclosure pursuant to the Access to Information Act.

Octoper 1992
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PUBLICATION ~ CANADA GAZETTE PART IX

The Caoncda Gazettz Part 1T contains regulations, as well as those
statubory instruments and other documents that are referred ta in
subsection 11(3) of the Swtutory Instnuments Regulations or that the Clerk
of the Privy Council has ordered or authorized, pursuan* to
section 14 of those Regulations, to be published in the Canada
Gazette Part IT.

Regulations that are t¢ be published in the Camadg Gazerte Part 11
must be examined by PCOJ.

Statutory Prepublication

Where propesed regulations are prepublished in the Canada Gazeie
Part I pursuant to a statutory requirement and no changes to tae
regulahlcﬂs are proposed at the end of the consultation peried,
the regulations must be resubmitted to PCOJ for re-examination
prior to publication in the Canada Guzette Part 1T along with an
order in council or other executive order reciting the fact of
prepublicaticn.

Where proposed regulations are published in the Cunada Guzette
rt I pursuant to a statutory reguirement and changes are
prcposed at the end of the consultation period, the regulations
nust be resubmitted to PCOJ for re-exanination prior to

{a) pr=publication again in the Canada Gazetre Part 1 where the
changes are substantive or the enabling Act requires a further
prepublication: or

{(b) publication in the Canada Gazette Part 11 where the changes
are not substantive or the enabling Act expressly states that
furtheyr prepublication is not required.

Administrative Prepublication

Where proposed regulations are not required by the enabling Act
to be prepublished and are not altered after prepublication, the
regulation~making authority need not obtain new stamped copies
from PCOJ. It submits the copies it already has to the Privy
Council ©ffice for publication in the Canada Garerte Part IT.

Where changes are made to proposed'regulations after
administrative prepublication, the regulations must be
resubmitted to PCOJ for re-examination.
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PUBLICATION ~ CANADA GAZETTE PART XX ~- Concluded

Rasubmiszsion to BCOJ

All changes made to proposed regulations after prepublication
should be highlighted prior to resubmission of the regulations to
PCQJ. Also, where the covering letter is not sent directly te
the lawyers who ewxamined the proposed regulations for publication
in the Cenade Gazette Part I, the covering letter should state the
names of those lawyers, the PCOT file number and the date of
prepublication and reference in the Canada Gazerte Part I.

Correction of Errors

Unfortunately errors occasionally occur during pubklication of
the regulations in the Canada Gazemte Part II resulting in published
regulations that do not correspond to the stamped copies from
PCOJ. Where such errors occur, the Registrar of Statutory
Instruments at the Privy Council office may publish an Erafwmn in
a subsequent issue of the Canada Gazere Part I,

Qctobher 19932
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ENABLING STATUTE

A regulation-making authority does not have the power to nake
requlaticns unless that power has first been delegated to it by
Parliament in an enabling statute. Moreover, the power to maks
regulaticns exists only on the terms and conditions set out by
Parliament and within the limits defined by it in the enabling
statute. It is through the enabling provisicen in a statute that
Parliament provides for the delegation of powers to make
regulations, identifies the delegatee and outlines the scope and
nature of the powers granted and the terms and conditions
governing their exercise.

Generally, enabling provisions are drafted clearly and
precisely so that the nature and scope cof the powers granted are
immediately apparent. In practice, however, the principles of
statutory interpretation may be needed to rescive any lack of
clarity in the enabling authority and to assist in applying that
authority in specific cases. Since the scope of and limits on
regulation-making powers are given in the enabling provision, it
is important for the regulation-making authority acting
thereunder that the provision be correctly interpreted and
strictly complied with. If a court finds that a provision in a
regulation exceeds the limits of the power granted by the
enabling statute, the provision will be declared wultravires and
rendered inoperative (see, for example, Toronto Corporation v. York
Corporation, [1938] A.C. 415) or, if it is essential to the
regulation as a whole, the court will strike down the regulation
in its entirety (see Attomey General of Alherta v . Attomey General of Canada,
[19477 A.C. 503).

Any enabling provision that is contrary to an established
principle of law, or one that gives a regulatory power to
abrogate such a principle, must be interpreted restrictively.
This would apply, for example, where the enabling provision .
permits the making of regulations restricting an owner’s right to
enjoy his property freely, since the exercise of such a power wmay
result in exceptions to the principles of common law.

The courts may refuse to give effect to any provision in a
regulation that might be perceived as an unusual or unexpected
use of the regulation-making power.

Good drafting follows from an understanding of the limits on
the regulation~making power granted as well as a thorough
familiarity with the pelicy objectives of the regulation~making
authority. The cobjectives must be clearly defined before the
regulations are drafted.
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EWARLING STATUTE »~~ Continued

In drafting reqgulations, any conditicns that may have been
impesed by the enabling provision must be taken into account.
Where a provision permltﬂ the making of regqulations for the
issuance of licences in vlrcumqtancas and on conditions to be
specified, it is obvious that the regulations will have to
specify the circumstances under which licences will be issued and
the conditions with which applicants will have to comply. Any
time limit for making regulations specified in the enabling
statute will also have to be taken into account.

The enabling statute may set out certain formal or procedural
reguirements for regulations applicable te a given sector. Thus,
where the enabllng statute requires prepublication of proposed
regulations in the Canada Gazette Part I (so that those concerned
can make representations on the proposal), this regquirement must
be followed. Faillure to observe the formal and procedural
requirements of the enabling statute may lead the courts to
declare the regulations void. The courts tend to deal harshly
with failure toc observe a formal requirement for regulations
concerning expropriation, the creation of tax obligations or the
1mp051tlan of penal sanctions.

Regulations must constitute an exercise of the
regulation~making power contained in the enabling provision and
must net mersly repeat that power without adding anything to it,
which would result in transforming a legislative power into an
administrative power (see Brant Dairy Co. Lid v, Milk Commission of Ontarip
119737 SCR 131). For example, where the regulation-making
authority is "to fix the fees to be charged for a permit®, a
regulatlmn that provided that the fees for a permit are those
"fixed by the Minister" would be witra vires.

Unless a contrary intention is shown in the enabling statute or
in the regulations, words used in the regulations have the sama
meaning a&s the words in the enabling statute (see section 16,
Interpreration Act) and even in other enactments relating to the same
subjectw atter (see paragraph 15(2) (b), bwrpmnmonAcﬁ, Terms
used in the enabling statute may be defined in the requlatlons ig
the enabling statute expressly authorizes such definition or the
terms are to be given a nore restricted meaning in the
regulations than they have in the enabling statute. However, a
regulation may never define a term in such a way that it alters
the scope and application of the enabling statute (Trans-Canada Pine
Lines Ltd ~ . Provincial Treasurer of Saskatchewan (1968), 67 D.L.R. (2d) 694,
p. 704-705;
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ENABLING STATUTE ~~ Concluded

The interpretation Act applies to both the enabling statute and the
regulations (see section 3, Interpretation Act) , unless there is a
contrary intention expressed in the enabling statute or the
regulations.
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RETROACQTIVITY

A regulation has retroactive effect if it applies in respect of

a period prior to the date on which it comes into force.

Regulations may be made to have retroactive effect only whers

there is express authority in the enabling statute for the making
of retroactive regulations. Very few statutes authorize
regulations to have retroactive effect.

The following are examples of statutory provisions containing

autheority to make regulations with retroactive effect:

1. Labour Adjustment Benefits Act, R.8., ¢. L~1, subsection 5(1):3

5. {1) Subject to subsection {2), the Governor in Council

may, in any order made under section 3 or 4, declare

(a) that the designation o¢f the industry in the order is
retroactive in effect and applies as of such day, before the
date of the order, as is specified in the order; and

(b) that this Act applies in respect of layoffs from a
Canadian establishment in the industry designated in the
order occurring on or after the day specified pursuant to
paragraph (a)."®

Canada-Nova Scotia Qil and Gas Agreement Act, S.C. 1984, <. 29,
subsection 59(1):

"59.{1}) Any regulation made under this Part for the purpose

of the implementation of a provision of this Part shall, if the
regulation so provides, have retroactive effect and be deemed
to have come into force

(a} on the date the provision comes into force; or

(b} on any date thereafter as specified in the regulation.®

3. Income Tax Act, $.C, 1970-=71=72, <. 63, subsection 221(2):

"(2) No regulation made under this Act has effect until it

has been published in the Canada Gazette but, when so published, a
regulation shall, 1f it so provides, be effective with
reference to a period before it was published.®

For further information respecting retroactivity, see Cété,

P.A., [lnterprewation of Legislation, 2d ed., p. 99.
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INCORPORATION QF DOCUMENTS BY REFERENCE

In drafting regulatiens that incorporate a document by
reference, the drafter must

{a}y verify that the document was validly made when it was
established;

{b} use the exact title of the document as well as its
reference and the name of the publisher;

(c) give the date of publication of the document or specify
that the document is incorporated as amended from time to time,
as the case may be;

{d) ensure that, wherever possible, the document to be
incorporated is available in, and is incorporated in, both
official languages. It is essential that documents produced by
a federal government department or agency be available in both
official languages;

{e) ensure that the document is published and easily accessible
to those who will have to comply with it. Verification of the
availability of the document i1s particularly important in the
case of documents produced in ancother country. If the document
is difficult to find, indicate some sources from which the
document may be cobtained;

(£f) ensure that the contents of the document are within the
iegal Tramework of the regulation-making authority pursuant to
which it is incorporated; and

(g) use the same terminology in the regulation as is used in
the document if it is not incompatible with the terminclogy
used in the regulations and the enabling statute.

Where a document exists in both official languages, the English
and French versions of the document must be incorporated in the
English and French versions of the regulations respectively.

Where a document is incorporated in both official languages, it
is essentizl that the content of the deocument be the same in both
languages. In other words, both language versions must includs
the same amendments, even though their dates of publication may
be different. Where there is a difference in the dates of
publication, each version should cite its own date of
publication.
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INCORPORATION OF DOCUMENTS BY REFERENCE ~- Concludec

In Reference re Manitoba Language Rights (No.2}) (S5.C.C. January 23, 1992).
the Supreme Court cf Canada held that the technique of
incorporation by reference may be used, even when the reference
is to a unilingual document, but its use must be for a bona fide
purpoeose. In light of that decisien, 1t is our view that thers is
a risk that the courts may find that there is no bonag fide purposs
in incerperating by reference the substance of a document that is
created for the seole purpose of being referred teo in the
regqulations, as such an incorporation may be viewed as a way to
get around the procedural requirements of the Statutory Instrusents Act.
In additicn, where such a document (that is, one created for the
sole purpose of being referred to in the regulations) is referred
to Yas amended frowm time to time", the courts may hold the
incorporation to ke an illegal subdelegation of the regulation-
making power.

A copy of the title page of the English and French versions of
every document inccorporated by reference in a regulation must be
sent to PCOJ with a letter from the departmental Legal Services
Unit confirming that a member of those services has verified the

document and is satisfied that none of the parts incorporated by
reference is ultra vires, and indicating

(a) that the document exists;

(b) whether the document was established for any purpose other
than the purpose of being incorporated in the regulation;

(c) pursuant to what authority the document was made:; and

(d) whether the document is accessible to the public.

October 1992
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RUBDELEGATION AND ADMINISTRATIVE DISCRETION
Subdelegation

one of the most important rules to be kept in mind when
drafting regulations is the rule against subdelegation: a person
who has a delegated regulation-making power may not redelegate it
to someone else, not even to himself, unless specifically
authorized to do so by the enabling statute. For example, where
Parliament grants a power to the Governor in Council to establish
certain standards by regulation and the Governor in Council in
turn grants the power to establish the standards to the Minister,
this is a subdelegation. As a result of this subdelegation, it
is the Minister and not the Governor in Council who would
exercise the power to establish the standards, contrary to the
provision of the Act.

administrative Discretion

An administrative discretion is a discretion granted by the
regulations to a person for the purpose of applying the
regulations on a case-bhy-case basis.

A regulation-making power may not be transformed into
administrative discretion. It may not be used to confer on an
official, not even a minister, the authority to substitute that
official®s discretion, assessment or directives for standards
that are required to be established by regulations. The
regulation~making authority nmust exercise its powers by fixing
objective standards. The persons to whom a regulation applies
must be able to know their rights and obligations under the
regulations.

This is not to say that there is never any room for
administrative discretion in regulations. Where the enabling
provision is sufficiently broad, for example, when the words "the
Governor in Council may make regulations respecting ..." are
uged, a limited administrative discretion may be granted to an
official for the purpose of applying the regulations. The
regulations must in this case set out sufficient criteria to
guide the official in exercising his discretion on a case by case
basis.
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CONFLICT BETWEEN STATUTES AND REGULATIONS

If a regulation is in conflict with its enabling statute or any
other statute enacted by Parliament, it is witra vires.

There are at least four basic types of conflict. These occur
where regulations purpert to

{a) recuire or permit something that is prohibited by statute:;

{b) prohibit something that is required or permitted by
statute;

(¢) define a term used in the enabling statute so as to alter
the scope and application of that statute (except where thers
ig a specific provision in the enabling statute authorizing the
definition of the term); and

(d) impose additicnal requirements or restrictions on something
that is exhaustively regulated by statute.

The fourth type of conflict can be difficult to identify. As a
general rule, when the enabling statute imposes reguirements or
restrictions on a subject, the inmposition of additional
requirements or restrictions with respect to that subject in
regulations is not permitted. However, in some instances an
analysis of the relevant statutory scheme may lead to the
conclusion that Parliament contemplated the promulgation of
additional requirements or restrictions in the form of
regulations.

When trying to resolve this fourth type of conflict it is
useful to consult the case law respecting the rule that "special
legislation overrides general legislation®.

The following is a list of useful texts on the subject of
conflicts between statutes and regulationss

Dussault, René and Borgeat, Louis, Traité de droit administratif, Vol. I,
2nd ed., Québec, 1984, pp. 519~529.

Dussault, René and Borgeat, Louis, (translation of: Tratd de droit
administratif)  Administrative Law: a Treatise, Vol. I, 2nd ed., Toronto,
Calgary, Vancouver, 1985, pp. 406-414.

Garant, Patrice, Droit administratif, 3rd ed., Cowansville, 19%1, p.
379.

Holland, Denys and McGowan, John, Delegated Legisiation in Canada,
Toronto, 1989, pp. 181-191.
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CONFLICYT BETWEEN STATUTES AND REGULATIOQNS -~ Concluded

Mullan, David, Administrasve Leaw, 2nd ed., Toronto, 1979, pp. 3I-188
to 3~189.

Pearce, Dennis, Delegared Legislation in Australia and New Zealund, Sydney,
1977, pp. 174~189.

Pepin, Gilles and Cuellette, Yves, Précis de contentieux administratif, 2nd
ed., Montreal, 1982, p. 135.
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CONDITIONS PRECEDENT

Regulations may be subject te certain procedural conditions
precedent. For example, the regulation-making authority may have
to consult with others or obtain the approval of others bhefore
making the particular regulations. Failure to adhere to these
procedural conditions precedent may lead to a court declaving
that the regulations are invalid (see Brown v. Caledonia, Williams v .
Caledonia, (1972) 4 WWR 303 (Sask.): failure to secure unanimous
vote on third reading as prescribed invalidated a by-law).

There may alsc be other statutory conditions precedent. 1In
drafting regulations it is mest important to examine the enabling
statute carefully, for "if the statute prescribes conditions
precedent to the exercise of the power, then it follows that the
conditions must be satisfied before the power exists." For a
more detailed account of cases on this subject, see E.A. Driedger
Construction of Statures, 2nd ed., at pp. 309-313.

Examples of draft orders in council and other executive corders
that set out certain statutory conditions precedent follow. The
fact that the condition precedent has been satisfied is usually
recgited in a paragraph introduced by the word "whereas®.

1. The first example illustrates the requirsment to consult all
interested persons before making a regulation.

WHEREAS, pursuanft to section 9 of the Motor
Vehicle Safety Act, a copy of a proposed amendment to the
Motor Veshicle Safety Regulations, substantially in the form
set out in the schedule hereto, was published in the Canada
Guzette Part I on September 2, 1989 and a reasconable opportunity
was thereby afforded to manufacturers, distributors, importers
and other interested persons to make representations to the
Minister of Transpert with respect thereto;

THEREFORE, HIS EXCELLENCY THE GOVERNCGR GENERAL IN
COUNCIL, on the recommendation of the Minister of Transport,
pursuant to sections 4 and 7 of the Motor Vehicle Safety Act,
is pleased hereby to amend the Motor Vehicle Safety
Regulations, C.R.C., ©. 1038, in accordance with the schedule
hereto, marked Schedule No. 238,

Qotober 19582
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CONDITIONS PRECEDENT -~ Continued

2. In some cases, the requlation-making authority may exercise

its delegated power only after obtaining the approval of another
authority and the fact that the approval wvas obtained must be set
out in the order in council or other executive order. As an
example, paragraph 22(1) (f) of the Famn Products Marketing Agencies Act
requires that all orders and regulations preposed by agencies
must be approved by the National Farm Products Marketing Council:

22, (1) Subject to the proclamation by which it is
established and any subsequent proclamation altering its
powers, an Agency may

w8 %

(f) where it is empowered to implement a marketing plan, make
such orders and regulations as it considers necessary in
connaction therewith, but all such orders and regulations
shall, in the case of orders and regulations that are of a
class to which paragraph 7(1) (4)' is made applicable, be
submitted to the Council before the making thereof, and in
any other case, be submitted to the Council either before or
after the making thereof and

(1) any order or regulation that is submitted to the
Council before the making thereof and that is thereafter
made before the Council approves the order or regulation,
is of no force or effect, and

(ii) any order or regulation that is submitted to the
Council after the making thereof and that is set aside by
order of the Council thereupon ceases to be of any force or
effect;

The Council must also be satisfied, pursuant to
paragraph 7(1) {(d)* of that Act, that the making of the
regulation is necessary. The Act reguires that certain other

"7(1) In crder to fulfil its duties, the Council

(d) shall review all orders and regulations that are proposed
to be made by agencies and that are of a class of orders or
regulations to which the Council, by order, provides that this
paragraph is applicable and, where it is satisfied that the
orders and regulations are necessary for the implementation of
the marketing plan that the agency proposing to make the orders
or regulations is authorized to implement, the Council shall
approve the orders and regulations:”
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CONDITIONS PRECEDENT -~ Confinued

conditions exist and apply bkefore the Councili may approve a
regulation or an order. One condition is that the order ov
regulation must be of a class of orders or regulations to which
the Council, by the Agencies” Orders and Regulations Approval Order, has
provided that paragraph 7(1){(d) applies. Accordingly, the draft
order in council setting out these statutory conditions precedent
would, in the case of an amendment to the Canadien Egy Marketing Levies
Order, read as follows:

WHEREAS the Governor in Council has,; by the
Canadian Eqgg Marketing Agency Proclamation, C.R.C., ¢. 646,
established the Canadian Egg Marketing Agency pursuant to
subsection 16(1) of the Farm Products Marketing Agencies Act;

WHEREAS the Canadian Egg Marketing Agency has been
enpowered to implement a marketing plan pursuant to the
Canadian Bgyg Marketing Agency Proclamation;:

WHEREAS the proposed order amending the Canadian
Egg Marketing Levies Order, set out in the schedule hereto, is
- an order of a class to which paragraph 7(1)(d) of the said Act
applies by reason of section 2 of the Agencies’ Orders and
Regulations Approval Ordexr, C.R.C., c. 648 and has been
submitted to the National Farm Products Marketing Council
pursuant to paragraph 22(1) (f) of the said Act;

AND WHEREAS pursuant to paragraph 7(1}{d) of the
said Act, the National Farm Products Marketing Council is
satisfisd that the making of the proposed order is necessary
for the implementation of the marketing plan that the Canadian
Egg Marketing Agency 1is authorized to implement and has
approved the proposed order on June 2%, 19903

THEREFORE,; the Canadian Egg Marketing Agency,
pursuant to paragraph 22(1) (f) of the Farm Products Marketing
Agencies Act and section 10 of Part IT of the schedule to the
Canadian Egg Marketing Agency Proclamation, C.R.C., ¢. 648,
hereby amends the Canadian Egg Marketing Levies QOrder, made on
October 27, 19283, in accordance with the schedule hereto,
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3. Certain statutes conferring legislative power require that
the regulation-making aunthority be satisfied that certain facts
exist before making a regulation. The following is an example of
an order in council that makes a regulation when the autherity
"is satisfied®:

WHEREAS the corders; notices and warrants referred
to in the schedule hereto are statutery instruments the
inspection or the making of coplies of which is not otherwise
provided for by law;

AND WHEREAS the Governor in Council is satisfied
that the inspection of the orders, notices and warrants
referred to in the schedule hereto as provided for in section
17 or the making of copies of those orders; notices and
warrants as provided for in section 18 of the Statutory
Instruments Act would result or be likely to result in
injustice or undue hardship to any person or body affected
thereby or in sericus and unwarranted detriment fo any such
person or body in the matter or conduct of his or its affairs:

THEREFCRE, HIS EXCELLENCY THE GOVERNOR GENERAL IN
COUNCIL, on the recommendation of the Minister of Justice,
pursuant to subparagraph 20(4) (iil) of the Statutory
Instruments Act, is pleased hereby to amend the Statutory
Instruments Regulations, C.R.C., ¢. 1509, in accordance with
the schedule hereto.

It is clear from the foregoing examples that the entire Act
must be read carefully, not just the provisions dealing with the
making of regulations, in order to ke certain that all the
conditicns attached to the regulation-making power are fulfilled
and spelled out, step by step, in the order in ceuncil or other
executive order.

The recital of the fulfillment of a condition precedent in an
order in council or other executive order is important as the
recital constitutes, in the absence of evidenice to the contrary,
proof in a court of law that the condition precedent was, in
fact, fulfilled.
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CONDITIONS PRECEDENT ~~ Concluded

Where an enabling provision contains a subjective element as in
example 2 above or, for example, where the regulation-making
authority is given the power toe make regulations where it
considers the regulations te be necessary for the purposes of the
Act, the courts are reluctant to substitute their judgment for
the judgment of the regulation-making authority. However, as
David Mullan states, "where the regulations do not fall within
the four corners of the enabling statute and are not reasonably
capable of being related to any genuine prescribed purpose sst
out in the legislation .... [The] establishment of an absence of
evidentiary support for the necessity of the regulation in issue
may lead to the conclusion that the regulation-making authority
could not reasonably have reached the conclusion that such a
regulation was necessary.®?

* Mullan, David, "Administrative Law®, Ontario Encyclopedic Digest, 1973,
Title 3, p. 3-117
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REPEAL OR LAPSING OF ENABLING STATUTE

A new statute that is adopted in substitution for a statute
that is repealed often contains transitional provisions. These
provisions must be studied carefully to determine their effect,
if any, on the regulations made under the old statute.

If a statute or a provision of a statute is repealed or lapses,
the legal result is the repeal or lapsing of any regulations made
under the statute, unless there are special statutory provisions
providing for the continuation of the regulations.

However, paragraph 44 (g) of the /aterpretation At provides that,
where an enactment 1s repealed and another substituted for it,
"all regulations made under the repealed enactment remain in
force and are deemed to have been made under the new snactment,
in so far as they are not inconsistent with the new enactment,
until they are repealed or others made in their stead®. In Badger
v. Canada, [1991] 1 F.C. 191, the Court considered an amendment
to subsection 73(1) of the /lndian Act. The amendment substituted
the Minister for the Governor in Council, empowering the Minister
to make certain declarations. The Federal Court held that the
substitution of the Minister for the Governor in Council was not
inconsistent with the previous enactment and that the Minister
could, therefore, repeal a declaration made by the Governor in
Council under the previous enactment.

If the regulation-making power under the new Act is not broad
enough to authorize the regulations made under the old Act, or if
the regulations are in conflict with the provisions of the new
Act, the regulations made under the old Act are implicitly
repealed. However, where 1t is possible under the new snactment
to repeal regulations made under the repealed enactment and where
new regulations are made under the new enactment to replace the
regulations made under the repealed enactment, it is good
practice to formally repeal the regulations made under the
repealed enactment rather than rely on their implicit repeal.

The ceasing of effect of an enactment is addressed in
subsection 2(2) of the Juterpretation Act as follows:

"(2) For the purposes of this Act, an enactment that has
expired, lapsed or otherwise ceased to have effect is deemed to
have been repealed.™
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CHECELIST FOR DRAFTERS
When preparing regulations, the drafier should
(a) consider the following:
{i1) the enabling statute,

(ii) the Canadian Charter of Rights and Freedoms as well as
all Constitution Acts,

(1iii)} the Canadian Bill of Rights and the Canadien Huwman Righis Act,
(iv) the Sratutory Instruments Act and the Statutory Instruments Regulations,

(v} the Interpretation Act, unless it is intended that the [aterpretation
Act not apply.,

(vi) the Official Languages 4ct, and
{(vii} the Privacy Act and the Access to Information Act;
(b) avoid sexist language;

{¢) consult the following with respect to matters of drafting
or intsrpretation, namely,

(i) ©bté, P.~A., Dhuerpretation of Legislation, 2nd ed., Cowansville,
Yvon Blais, 1991. French version: Iuterprétation des lols. 2ieme
adition. Cowansville, Yvon Blais, 1990,

({ii) Driedger, E. &., The Composition of Legislation -- Legislative Forms and
Precedents, Ottawa, Department of Justice, 1976,

(iii} Driedgexr, E. A., Construction of Statutes, 2nd ed., Toronto,
Butterworths, 1983,

(iv) Holland, D.C. and McGowan, J.P., Delegated Legisiation in Canada,
Toronto, Carswell, 1589,

(v} Pigeon, L.-P. Rédaction et interprétation des lois, Quebec, Les
publicaticns du Québec, 1986, and

(vi) Secretary of State Translation Bureau, Guide de raduction des
réglements, ravised ed., Ottawa;

Cotohaer 1992

000039



Released under the Access to information Act/
Divulgé(s) en vertu de la Loi sur I'accés a I'information.

32

CHECRLIST FOR DRAFTERS ~- Concluded

(d) consult the Directives on Submissions to the GGovernor in Counctl and Statutory
Instrumenss (issued by the Clerk of the Privy Councily)y

(e) comsult the Federal Regulatory Process - An Interim Procedures Manual for
Departments and Agencies, 1997 (issued by the Treasury Board of Canada
Secretariat) s and

(£f) consult the Document Concerning Format Requirements with Respect to
Regulations and QOrders sent to the Privy Council Office Section (Justice), February 1988,

for information on format (it is essential that this document
be made available to all secretaries preparing regulations).

Gotober 1982
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FORWARDING OF PROPOSED REGUIATIONS TO
THE PRIVY COUNCIL QFFICE SECTION (JUSTICE)

Proposed regulations that are to be examined by PCOJ are
addressed to:

Senicr General Counsel

Privy Council Office Section {Justice)
Room 601

222 GQueesn Street

Ottawa, Ontario

K1A CHS8

The documents that are toc be sent to PCOJ with a request for
examination of proposed regulations are the fellowing:

{a) three coples, in both official languages, of the proposed
regulations (in the case of new regulations) or the schedule
{in the case of an amendment to existing regulations), and of
an Explanatory Note in cases where the regulations are exempt
from the Federal regulatory process;

(b) three coples, in both official languages, of the order in
council or other executive order and, where the enabling
legislation requires prepublication in the Canada Gazette Part I,
the Notice of Prepublication; and

(¢) two copies of all documents necessary for examination of
the regulations or schedule, including the RIAS statement and
any relevant correspondence with the Standing Joint Committes
for the Scrutiny of Regulations.

Where the proposed regulations incorporate some other document
by reference, follow the procedures outlined under INCORPORATION

BY REFERENCE.

As well, when submitting regulatory proposals to PCOT for
examination, legal counsel to the regulation-making authority
should

(a) indicate any legal problem in connection with the propesed
regulations, citing the relevant case law:

(b) mention any legal opinion regarding the file, provided
either by FCOJ or by another represantative of the Department
of Justice;
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FORWARDING OF PROPOSED REGUIATIOHS TO
THE PRIVY COUNCIL OFFICE SECTION (JUSTICE) ~~ Coacluded

{¢) make sure that the French and English versions of the
Regulations have the same effect in law;

(d} follow the procedures outlined under PUBLICATION -~ UANADA
GAZETTE PART II if the draft regulations have already been
prepublished in the Carada Gazeite Part 1.

Qotober 1992
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FORMALITIES

ABBREVIATIORS: INITIALISME AND BCRONYMS
An initialism is an abbreviation that is composed of the
initial letters of a series of words and pronounced letter by
letter.

e.g. RCMP (Royal Canadian Mounted Police)
EEC (Buropean Economic Community}

An acronym is an abbreviation that is formed from the initial.
letters or syllables of a series of words and pronocunced as a
word.

e.g. NATO (North American Treaty Qrganization)
FORTRAN (formula translation)

Abbreviations should be aveoided in regulations and the longer
form of a term used. Where a term is to appear frequently in the
body of regulations, however, an abbreviation may be used if the
abbreviation is defined in the interpretation section in the
regulations.

e.g. "ICAQ" means the International Civil aviation
Organization: (0A4CH
Guidalines for Using Abbreviations

1. Use capital letters only, without periods or spacing.

Exception: Where there is a strong precedent for deing so or
where an undesired word might otherwise result, add periods.

a.g. U.8,7 C.0.D0.

2. Initialisms representing the names of organizations
ganerally take the definite article, while those representing a
substance, methoed or cendition do not.

e.g. The fugitive was apprehended ky the RCMP.

Acronyms are usually not preceded by the definite article.

e.qg. The members of NATO rejected the idea.
CIDA provides grants, loans and lines of credit.

October 1992
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FORMALITIES

ABBREVIATIONS: INITIALISME AND ACRONYMS -~ Concluded

3. When using initialisms or acronyms, do not repeat the last
initialled word.

e.g. RCMP or Royal Canadian Mounted Police
NOT RCMP police

NORAD or North American Aerospace Defence
NOT NORAD defence

NDP or New Denocratic Party
NOT NDFP Party

Ootobar 1992
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AGREEMENTS, TREATIES AND QOTHER SIMILAR DOCUMENTS

Whers a proposed regulation contains an agreement, treaty or
other similar document in a schedule, it is necessary for the
schedule to be checked against the original document or, if the
original document is not available, against an authentic copy,
such as a certified copy. It is the responsibility of the
regulaticon-making authority to provide the original document or
an authentic copy of it to PCOJ for examination.

The content of the English and French versions must be exactly
the same as in the original document, except that obvious

typographical errors may be corrected. It is not necessary to
follow the layout and style of type of the original document.

Ootobary 1992
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ARRANGEMENT OF PROVISIONS WITHIN REGULATIONS

The structure of a regulation depends largely on its content.
The arrangement of its provisions should be logical and in the
correct time sequence. For example, provisions creating a board
should precede provisions setting out the powers and duties of
the board. Similarly, a statement of the effect of filing a
document should follow the provisions for f£iling.

The usual arrangement of provisions within regulations is as
follows:

1. Long title

2. Short title (section 1}

3. Interpretation (section 2)
4. Application

5. General provisions

6. Coming into force provisions
7. Schedule(s)

See also YDIVISION OF REGUILATICONS™.

Qctober 1992
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CAPITAL LETTERS

The long title of a regulation is written entirely in capital
letters, but, where a regulation is cited by its long title in an
order in council or other executive order, only the first letter
of the first word of the title and any proper names are
capitalized, '

A reference to a named part of a regulation is capitalized.
Example:

rpart I of the Regulations®

A reference to a schedule is not capitalized unless it 1is a
nunberad schedule.

Example:

"in accordance with the schedule hereto" but
"item 2 of Schedule I

A reference to a section, paragraph, subparagraph, etc. is not
capitalized.

Example:

Hage gset out din section 1 of Schedules XV

octobar 1982
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FORMALITIES

ooy

CITATION QF STATUTES

The manner in whigh the Reviged Statutes may be cited is set
out in section @ of the Revised Statutes of Canada, 1985 Act (R.S., ©. 40
{3rd Supp.)):

ng . A chapter of the Revised Statutes may be cited and
referred to in any Act, regulation, prcceeding, instrument or
document either by its short or long title as an Act oxr by
using the expression "Revised Statutes, 1985, chapter ...", ovr
"chapter ... of the Revised Statutes®, or the abbreviation
"R.S.C., 1985, ¢. ..." or YR.S., c. ...", adding in each case
the number of the particular chapter.”

Although section 9 provides for a variety of acceptable forms,
+he short title is always used in the body of regulations and the
following abbreviations are used for all footnotes cited in
regulations: "R.S8., c. ..." or, in the case of a Supplement,
PR.8., To voa (.o Supp.)¥.

although paragraph 40(1) {(a) of the Imterpretation Act also provides
for a variety of acceptable forms in which statutes enacted
subsequent to December 12, 1985 (i.e. after the revision) may bde
referred to, the wording used in all federal legislation is "S8.C.
i9..., €. ...". Note that the chapter numbers assigned by the
Statute Revision Commission in the loose~leaf office
conseolidation of the Canada Statutes are not teo be used because
the consolidation has no official sanction.

Statutes that were enacted before the 1985 revision but that do
viot appear in the Revised Statutes of Canada, 1985 are cited, as
applicable, as follows:

¥S.C., 1980~81-82, ¢. ..." oxr "R.S.C. 1870, c. ..."

Ootober 1992
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DATES
The current practice is to write “April 30, 12%0" rather than

trhe 30th day of April, 1990" or "April the 30th, 1990%,

As a rule, "after March 31 in each year" is preferable to
Pafter March 3lst in each year®,

Qotobey 1992
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DEFINITIONS

The general definition section in regulations, which applies to
the requlations as a whole or to any part of them, appears in
section 2 or at the beginning of the part and should follow the
following format:

Interpretation
2. In these Regulations,
"act" means the ABC Act; (Loi)
"agricultural product® includes honey ...; (produit agricole}

"Minister" means the Minister of Finance. (munistre)

Note that the equivalent French term must ke set out within
parenthases and in italics or underlined, at the end of gach
definition (after the punctuation).

An isclated definition that applies only to a section or a
nunmber cof sections in a regulation should be drafted as follows:

Examples
24. Por the purposes of this section, “court™ means ....

Note that no other language equivalent is required in this
situation.

When regulations are divided into Parts, care should be taken
to see that definitions are not confined to one Part when they
are intended to apply to other Parts or to the regulations as a
whole. In that case, the definitions should be placed in the
"Interpretation” section before Part I.

Qotobey 1962
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DEFINITIONS -~ Continued

Definitions are used for purposes of brevity and clarity. They
may be used to aveilid the repetition of lengthy expressions, such
as the title of statutes or the names of organizations, In
addition, they may be used to eliminate ambiguities where the
defined term is intended to have a narrower or breader mesaning
than the dicticonary meaning of the term or the usual meaning
assigned to it in a particular industry or trade.

Words defined in the enabling statute need not be defined in
the regulations (see section 16 of the [aterpretation 4ctj .

A word that is defined in the enabling statute may be redefined
in the reqgulations if the word is to be given a narrower meaning
than the one in the enabling statute and if that meaning will not
alter the scope and application of the enabling statute.

A word used but not defined in the enabling statute should not,
as a general rule, be defined in the regulations as this would
risk modifying the meaning that the word has in the enabling
statute and as a result alter the scope and application of the
enabling statute.

A regulation cannot define a word for the purposes of the
enabling statute, unless the statute expressly provides for it.
See, for example, Farm Credit Act, R.S., c¢. F~2, paragraph 20(b).

A definition nmust not include any rule of law or any
substantive provision.

A definition must not merely reiterate a dictionary definition,
as words that are not defined are to be given their ordinary
meaning.

A definition should not give a word an unduly artificial
meaning.

Before a term is defined in a regulation, all other Acts or
regqulations relating to the sanme subject-matter should be
consulted to ensure consistency, where possible, in the use of
the term (see paragqraph 15(2) (B of the lwerpretation Act) .
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FORMALITIES

DEFINITIONS -~ C(oncluded

A term in a regulation may be defined by reference to a
definition in another regulation or Act. A disadvantage of
defining a term in this manner, however, 1is that the user of the
regulations will have to consult other enactwments. On the other
hand, an advantage of defining a term in this manner is that it
ensures consistency with the definition of the term in the
enactment referred to without the term having to be amended each
time the term in the enactment referred to is amended. (See
subsection 40(2) of the Interpretation Act and INCORPORATION BY
REFERENCE}

October 19%2
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DIVISION QF REGULATIONS

Requlations may he divided into parts, divisions, subdivisions,
sections, subsections, pavagraphs, subparagraphs, clauses,
subclauses, schedules and tables. Headings are used to indicate
the subject-matter of particular sections or series of sections.

All provisions, i.e., paragraphs, subparagraphs, etc. must
corrvespond in the English and French versions of the regulations.
Parts

When regulations are divided into Parts, care should be taken
to see that definitions and general provisions are not confined
to one Part when they are intended to apply to other Parts or to
the regulations as a whole. In that case, the definitions should
be placed in the "Interpretation® section before Part I.

Parts are numbered using upper-case Roman numerals and the word
"PARTY" is written in upper-case letters. However, where
reference is made to a part in the body of the regulations, it is
written *Part®.

Example:
TPART IM

%10. For the purposes of Part VI, ..."

Parts are used only where two or more separate matters are
being dealt with in one regulation.
Divisions and Subdivisions

Parts may be divided inte divisions and subdivisions.
Example:

"Division T
Subdivision a®

Headings

Headlngs are used to agsist the reader.

Only those provisions that relate to a heading should be placed

under it.

Qcotober 1993
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~~~~~~~~~~~~~~~

DIVISION OF REGULATIONS «- Continued

d primary heading is generally italicized using upper- and
lower~ case letters. Secendary headings ave not italicized.

Example: Short Title
1. +-
Labelling
Explosives
Be was

A heading is a part of the regulation for the purposes of its
interpretation.

Sectiong and Subsections

Sections are numbered using Arabic numerals followed by
periods: 1., 2., 3., ... Subsections are numbered using Arabic
numerals within parentheses: (1), (2), «..

Example:
5, (1) A duty of $88 is payable ...
{2} In addition to the duty prescribed ... ."

Secticns and subsections should be short and concise. They
must be limited to one complete sentence (in contrast to the
French), although they may be divided intce paragraphs,
subparagraphs, clauses and subeclauses.

Paragraphs and Subparagraphs

Paragraphs are indicated by lower-case letters in parentheses:

(a)y, (b), (¢}, ..

1

Subparagraphs are indicated by lower-case Roman numerals in
parentheses: (i), {ii}, (iii), ...

Ootobetr 1992
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Example:

5, {1) For the purpose of calculating the charges referred
to in section 4, a period of pilotage services

(a) begins at the earlier of
(it the time for which the pilet is ordered, and
(ii} the time the pilot commences a bridge watch; and

{b) ends when the pilot is able to disembark ship."

Clauses and Subclausss

Clauses and subclauses are further divisions of a subparagraph.
Clauses are indicated by upper case letters in parentheses: (A},
(By, (C). +«. . BSubclauses are indicated by upper-~case Roman
numerals: (L), (I}, (IIXI), ..

Clauses and subclauses are used infregquently. Where it appears
necessary to use them, the possibility of beginning another
section or subsection instead should be considered.

Schedules

{ses SCHEDULES TO REGULATIOQNS}

wwwwwwwwwwwwwwwwwwwwwwwwwww
Nomenclature

PART I
Division I
Heading
12. section 12
{1) subsection 12(1)
{a) paragraph 12(1) {a)
(i3 subparagraph 12(1) (a) (1)
clause 12(1) (a) (1) (B)
(L) subclause 12({1) {(a) (i) (B) (VL)
schedule SCHEDULE X

>

Cotobar 19892
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HDUE TOY

"Due to" should not be used as a preposition. It is a
participle and must be accompanied by a form of the verb "to he®,
alther expressed or understocd.

Thus Ydue to the rain, the game was postponed® is not correct.
It should be "owing te the rain" or "because of the rain®.

The expression "the postponement of the game was due to the
rain' is correct.

Qotoher 1992
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ELLIPSES

The nature of the English language is such that elliptical

- expressions cannot be completely avoided, but in drafting
legislation ellipses should be kept to an absolute minimum, for
the reason that readers will not all supply the same missing
words. & drafter who relies on absent words to convey his
meaning is inviting ambiguity. Proncuns and verbs that are
frequently omitted in ordinary speech or writing should be
written into legislation.

Examples:
a person eligible to apply (elliptical)

a person who is eligible to apply (complete)

October 1992
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ENACTING AND BAMENDING FORMULAS

Caertain conventions are fellowed in amending regulations to
ensure consistency and clarity. The examples given illustrate
the accepted wording and should be followed as appropriate.

The first amending clause cites the short title of the
regulation. In subseguent clauses, the words "the said
Regulations' are used instead.
I ~ REVOXING

1. Rsvoking a section

1. Section 5 of the ABC Regulations 1s reveked.

I¥ - REVORING AND RE-ENACTING
1. Revoking and re-enacting a section

X. Section 9 of the said Regulations is revoked and the
following substituted therefor:

¥ L]
59' LS S ~!

2. Revoking and res-enacting twe consecutive sections

X. Sections 8 and 9 of the said Regulations are revoked and the
following substituted therefor:

8. .. or BE., . as

9\' oty" 8-1— LI -3
8.2 ...
9, ool

3. Revoking and re-enacting more than two consscutive sections

X. Sections 8 to 12 of the said Regulations are revoked and the
following substituted therefor:

L - ST or R 2 S
9. . 9. ‘e
10. ... 0., ..."
11. ..

12, ...%

Qetobar 1992
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posmseias SXERAREIRA RS S

ENACTING AND AMENDING FORWMULAS ~~ Continued

II ~ REVOKING AND RE-ENACTING -- (Continued

Note: Any intervening headings that occcur between sections 8 and
12 will also be revoked. To be retained, they must be
re~enacted.

4, Revoking and re-enacting a subsection of & section and further
amending the same section

Generally, one amending clause, subdivided inte two or more
subclauses as necessavry, i1s used for =ach amended section of
the regulation. For example:

1. (1) Subsection 3(2) of the ABC Regulations is revoked and the
following substituted therefor:

MeZY) ... M
(2) Section 3 of the said Regulations is further amended by
adding thereto, immediately after subsection {4) thereof, the
following subsection: '

Wig.1) ... W0

(3) Section 3 of the said Regulations is further amended by
adding thereto the following subsection:

{B8).., W

Notes This last formula (i.e. where the words "immediately after
subsection (x)" are omitted) is used only where the new
subsection fellows the last subsection of the existing
saction.

5. Reveking the last paragraph of a subsection, ves-enacting it
and adding a new paragraph

X. Subsection 10(1l) of the said Regulations is amended by
deleting the word "er® (or "and") at the end of paragraph ()
thereof and by revoking paragraph {(d) thereof and substituting
the following therefor:

B(d) ...; or [or "and"]

Qotober 1992
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ENACTING AND AMENDING FORMULAS ~-~ Cominued
IT ~ REVORING BND RE~ENACTING -~ Continued

6. Revoking ths last subparagraph of a paragraph, rewgnacting it
and adding arnother as the final subparagraph

X. Paragraph 4(6) {a) of the said Regulations is anmended by
deleting the word "or® (or Yand") at the end of subparagraph (ii)
thereof and by revoking subparagraph (iii) thereof and
substituting the following therefor:

v(iii) ..., or [eor Mand"]
(i) ...
7. Amending a portion of a subsection
{1) Precsding a paragraph: (opening words amended)

1. (1) All that portion of subsection 30(1) of the ABC Regulations
preceding paragraph (b) thereof is revoked and the following
substituted therefory:

30, (1) ...
(a} #d-aéo-n;"
{2} Following a pavagraph: (closing words amended)
(2) All that portion of subsection 30(1) of the said

Regulations following paragraph (2) thereof is revoked and the
following substituted therefor:

{3} Pollowing one paragraph and preceding the next paragraph:

¥. All that portion of subsection 19{1) of the said Regulations
following paragraph (b} thereof and preceding paragraph {c)
thereof is revoked and the following substituted therefor:

i1
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ENACTING AND AMENDING FORMULAS ~- Continued

IT ~ REVORING AND RE-ENBCTING -- Conflnued

E)
[#2]

Note 1: This amwending formula is only used where a provision
set up as follows:

19, (1) ...

R T LT

(a) «..

“sos e

(b) ...

LI T R
nnnnnnn & L3 £ A
O R ¥ &0 @

{C) ...

.......

(d) wuo &%

As this method of drafting a subsection is not
recemmended, it would be better to revoke the entire
subsection and re-enact a redrafted one without the
middle words that go back to the margin.

Note 23 A separate amending clause is reguired for each portion
of a subsection to he amended, whether the portion
follows or precedes ancother portion of the subsection
that is being revoked or replaced.

8. Revoking and re-enacting & heading {when there is only one
heading preceding tha section)

X. The heading preceding section 2 of the said Regulations is
revoked and following substituted therefor:

Winterpretation®

Cotober 1992
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